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I. INTRODUCTION 1 

A. Witness Identification 2 

Q. What is your name and business address? 3 

A. My name is Anastasia M. Polek-O’Brien.  My business address is 10 S. Dearborn Street, 4 

49th Floor, Chicago, Illinois 60603. 5 

Q. Are you the same Anastasia M. Polek-O’Brien who provided direct testimony in this 6 

Docket? 7 

A. Yes. 8 

B. Purpose of Testimony 9 

Q. What is the purpose of your rebuttal testimony? 10 

A. I respond to Staff of the Illinois Commerce Commission (“Staff”) witnesses Richard 11 

Bridal and Michael McNally’s proposed disallowances regarding certain Commonwealth 12 

Edison Company (“ComEd”) rate case, appeal, and remand expenses.  First, I explain 13 

that ComEd’s expenses incurred in 2012 for Docket Nos. 07-0566 and 10-0467 were just 14 

and reasonable.  Second, I respond to Mr. Bridal and Mr. McNally’s proposed 15 

disallowances regarding ComEd’s rate case expenses incurred in 2012 for Docket Nos. 16 

11-0721 and 12-0321.   17 

Q. What specifically are the expenses that your direct and rebuttal testimony support 18 

and that ComEd is seeking to recover in this Docket? 19 

A. My testimony supports: 20 
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 ComEd’s expenses of $104,356 incurred in 2012 in connection with the 21 

appeal from and remand of the Commission’s Order in Docket No. 07-22 

0566;  23 

 ComEd’s expenses of $133,542 incurred in 2012 in connection with the 24 

appeal from the Commission’s Order in Docket No. 10-0467; 25 

 ComEd’s rate case expenses of $2,095,939 incurred in 2012 in connection 26 

with litigation at the Commission of Docket No. 11-0721; and 27 

 ComEd’s rate case expenses of $2,285,192 incurred in 2012 in connection 28 

with litigation at the Commission of Docket No. 12-0321. 29 

The dollar amounts for all of these expenses are set forth in more detail in the rebuttal 30 

testimony of Mr. Martin G. Fruehe, ComEd Exhibit (“Ex.”) 14.0, specifically Mr. 31 

Fruehe’s Exs. 14.07, page 2 and 14.09.   32 

C. Summary of Conclusions 33 

Q. Are the disallowances to rate case expenses proposed my Messrs. Bridal and 34 

McNally reasonable? 35 

A. No, they are not reasonable and each disallowance should be rejected by the 36 

Commission.  Nevertheless, in a number of cases, although we disagree for both factual 37 

and legal reasons, we have elected not to dispute the proposed disallowances and will 38 

voluntarily remove a number of the items from the revenue requirement.  However, in 39 

five instances we contest the proposals.   40 

Q. Which of the proposed disallowances is ComEd contesting in this case? 41 
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A. First, although remand and appeal costs are normal, ordinary legal expenses, Mr. Bridal 42 

suggests that they are not recoverable.  No basis exists for this, and these ordinary costs 43 

of doing business should be recovered.  Second, Mr. Bridal proposes disallowing all work 44 

associated with Mr. Salvatore Fiorella of SFIO Consulting (“SFIO”).  Mr. Fiorella 45 

provides useful services to ComEd on a cost-effective basis and disallowance of his 46 

expenses in their entirety is without basis.  Third, Mr. Bridal suggests disallowing the 47 

cost of all hours over ten per day per individual outside counsel.  It is normal and 48 

ordinary for lawyers to work more than ten hours a day and no justification exists for this 49 

blanket disallowance.  In addition, the calculation used to derive the dollar value of the 50 

disallowance is faulty.  Fourth, no basis exists to reject the costs of electronic research 51 

such as Westlaw.  This is, again, an ordinary cost of doing business and is recoverable.  52 

Finally, no justification exists to support Mr. McNally’s position that the costs of 53 

consulting experts are not recoverable.  This too is another ordinary cost of litigation.   54 

Q. Does ComEd contest any other proposal made by Mr. Bridal? 55 

A. Yes.  We contest the blanket disallowance of travel expenses for two legal assistants who 56 

periodically relocate from downtown Chicago to Oak Brook to assist with rate case 57 

discovery.  Although we believe the full amount should be recovered, we would not 58 

oppose a partial recovery. 59 

Q. Which of the proposed disallowances is ComEd not contesting in this case? 60 

A. Although we disagree that the factual premises for the proposed disallowances are 61 

justified, and without waiving any right to object to the same or similar proposals in a 62 

future proceeding, ComEd has voluntarily removed from its requested revenue 63 



Docket No. 13-0318 
ComEd Ex. 15.0 

Page 4 of 25 

requirement costs associated with the Hon. Mr. Charles Box, certain expenses related to 64 

Mr. Fiorella, a portion of the car rentals for two legal assistants, certain shipping fees, 65 

attorney travel, meals, and one outside consultant (Analysis Group) invoice.  See ComEd 66 

Ex. 14.07, page 2. 67 

D. Itemized Attachments to Rebuttal Testimony 68 

Q. What are the attachments to your rebuttal testimony? 69 

A. The attachments to my rebuttal testimony are: 70 

(1) ComEd Ex. 15.01 is ComEd’s Corrected Response to Staff Data Request RWB 71 

13.02 and it contains the evidentiary support for ComEd’s expenses incurred in 72 

2012 for Docket No. 07-0566.  There are Confidential & Proprietary and Public 73 

versions of this exhibit.   74 

(2) ComEd Ex. 15.02 is ComEd’s Responses to Staff Data Request RWB 13.04 75 

and it contains the evidentiary support for ComEd’s expenses incurred in 2012 76 

for Docket No. 10-0467.  There are Confidential & Proprietary and Public 77 

versions of this exhibit.   78 

(3) ComEd Ex. 15.03 contains privilege and confidentiality logs relating to ComEd 79 

Exs. 15.01 and 15.02. 80 

(4) ComEd Ex. 15.04 is a spreadsheet showing the amounts removed from the 81 

revenue requirement relating to Mr. Fiorella.   82 

(5) ComEd Ex. 15.05 is ComEd’s Responses to Staff Data Requests RWB 7.01 83 

through 7.03 and it contains additional evidentiary support for ComEd’s 84 

expenses relating to SFIO. 85 

(6) ComEd Ex. 15.06 contains Eimer Stahl LLP’s (“Eimer Stahl”) detailed time 86 
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narratives showing hours worked on rehearing in August and September 2012 at 87 

no charge to ComEd pursuant to the negotiated fixed fee. 88 

(7) ComEd Ex. 15.07 is a spreadsheet showing the difference between (1) the 89 

rental car and gas expense that ComEd incurred and (2) the Internal Revenue 90 

Service mileage rate for 2012. 91 

(8) ComEd Ex. 15.08 is ComEd’s Response to Staff Data Request RWB 4.04 and 92 

it contains additional evidentiary support for ComEd’s expenses relating to 93 

Analysis Group. 94 

(9) ComEd Ex. 15.09 is the curriculum vitae (“CV”) of Dr. Glenn Hubbard of 95 

Analysis Group.   96 

II. THE EXPENSES INCURRED IN 2012 FOR DOCKET NOS. 07-0566 AND 10-0467 97 
ARE JUST AND REASONABLE 98 

Q. Are ComEd’s expenses incurred in 2012 for Docket Nos. 07-0566 and 10-0467 just 99 

and reasonable? 100 

A. Yes.  For the same reasons that the rate case expenses ComEd incurred in 2012 in Docket 101 

Nos. 11-0721 and 12-0321 (as discussed in my direct testimony) were prudently incurred 102 

and reasonable in amount, and as set forth below, the expenses incurred in 2012 for 103 

Docket Nos. 07-0566 and 10-0467 were prudently incurred and reasonable in amount and 104 

are “just and reasonable.”   105 

Q. What is the basis of your opinion? 106 

A. The basis of my opinion was provided in ComEd’s Responses to Staff Data Requests 107 

RWB 13.02 and RWB 13.04, which are attached hereto as ComEd Exs. 15.01 and 15.02, 108 

respectively, and reproduced below.   109 
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REQUEST NO. RWB 13.02: 110 
(Reg. Comm. Exp.)  Referring to ComEd Ex. 3.04, p. 42 (WPC-111 
1h), ln. 5, please provide all requests for proposals, bids, 112 
engagement letters, contracts, invoices and other supporting 113 
documentation which supports a contention that the $157,171 set 114 
forth for Docket No. 07-0566 (Remand of 07-0566) is a just and 115 
reasonable amount to prepare and litigate a rate case.  Please 116 
provide a summary of these expenses in the same format as that set 117 
forth for rate case expenses in ComEd Ex. 3.09. 118 

CORRECTED RESPONSE: 119 
The referenced $157,171 in expenses are amounts incurred and 120 
accrued in 2012 for work by outside legal counsel in connection 121 
with the proceedings conducted by the Illinois Commerce 122 
Commission (“Commission” or “ICC”) on remand from the 123 
Illinois Appellate Court, Second Judicial District, arising out of 124 
ComEd’s 2007 rate case, ICC Docket No. 07-0566.  See the 125 
attachment labeled as RWB 13.02_Attach 2 which is a summary of 126 
these expenses. 127 

$52,814.57 of the $157,171 was for work in 2012 by one outside 128 
law firm relating to ComEd’s petition for leave to appeal the 129 
Supreme Court of Illinois from the March 2012 Appellate Court 130 
decision reversing the Commission’s approval of cost recovery 131 
under Rider AMP in ICC Docket No. 09-0263 (“the PLA”).  This 132 
amount is recoverable, and the only error was in the description in 133 
line item 5 of page 42 of WPC-1h.   134 

The total amount incurred, $104,356.43, for ICC Docket No. 07-135 
0566 remand is just and reasonable.  The work was completed by 136 
outside counsel from Jenner & Block LLP, Rooney Rippie & 137 
Ratnaswamy LLP, and Eimer Stahl LLP, in relation to analysis of 138 
the Commission’s Order on Remand, analyzing potential rehearing 139 
and appeal issues, preparing ComEd’s application for rehearing, 140 
analyzing the Attorney General and Citizens Utility Board’s 141 
applications for rehearing, reviewing the Commission’s actions on 142 
the petitions, preparing the notice of appeal and petition for review 143 
and doing preliminary work relating to the record on appeal.  The 144 
amount includes work on the briefs on appeal from the Order on 145 
Remand. 146 

The total amount incurred, $52,814.57, for ICC Docket No. 09-147 
0263 is just and reasonable.  The work was completed by outside 148 
counsel from Jenner & Block LLP (invoice no. 9230297) on the 149 
PLA in relation to seeking review by the Supreme Court of Illinois 150 
of a decision reversing the Commission’s approval of provisions in 151 
a rider.   152 
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Legal representation was necessary for ComEd to participate in the 153 
subject proceedings.  All of the firms that are the subject of this 154 
request have extensive experience and expertise in the subject 155 
matters involved.  They are familiar with our business and are 156 
otherwise well-suited for the subject representations.  Their work 157 
was done in a professional and efficient manner.  The fees they 158 
were paid are reasonable and are at or below market rates.     159 

Retention letters and detailed monthly invoices for outside counsel 160 
hourly services are attached as RWB 13.02_Attach 1 161 
(CONFIDENTIAL AND PROPRIETARY) or RWB 13.02_Attach 162 
1 (PUBLIC).  The retention letter for Eimer Stahl LLP from 2009 163 
for this matter was still effective for the work performed in 2012.  164 
The detail contained in the narrative descriptions demonstrates that 165 
the costs incurred were just and reasonable.     166 

* * * * *  167 
 168 

REQUEST NO. RWB 13.04: 169 
(Reg. Comm. Exp.)  Referring to ComEd Ex. 3.04, p. 42 (WPC-170 
1h), ln. 8, please provide all requests for proposals, bids, 171 
engagement letters, contracts, invoices and other supporting 172 
documentation which supports a contention that the $133,542 set 173 
forth for Docket No. 10-0467 (General Rate Increase) is a just and 174 
reasonable amount to prepare and litigate a rate case.  Please 175 
provide a summary of these expenses in the same format as that set 176 
forth for rate case expenses in ComEd Ex. 3.09. 177 
 178 

RESPONSE: 179 
The referenced $133,542 in expenses are amounts incurred and 180 
accrued in 2012 for work by outside legal counsel in connection 181 
with the appeals of the Order of the Illinois Commerce 182 
Commission (“Commission” or “ICC”) arising out of ComEd’s 183 
2010 general rate case, ICC Docket No. 10-0467.  See the 184 
attachment labeled as RWB 13.04_Attach 2 which is a summary of 185 
these expenses. 186 
 187 
The total amount incurred, $133,542, in 2012 for ICC Docket No. 188 
10-0467 was prudently incurred and is reasonable in amount.  The 189 
work was completed by outside counsel from Jenner & Block LLP, 190 
Rooney Rippie & Ratnaswamy LLP, and Sidley & Austin LLP in 191 
relation to analysis of issues raised on appeal in the appellate 192 
context (including the applicable standards of review, issues of 193 
standing and mootness, and appropriateness of various appellate 194 
remedies), preparing ComEd’s appellate briefs, reviewing and 195 
analyzing of the arguments and authorities discussed in other 196 
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parties’ briefs, and advising ComEd concerning other aspects of 197 
the pending appeal.     198 
 199 
The above amount incurred for the work described are just and 200 
reasonable for the same reasons stated in ComEd Ex. 8.0, 5:99-201 
9:189.  The firms that are the subject of this request have extensive 202 
experience and expertise in the subject matters involved.  They are 203 
familiar with our business and are otherwise well-suited for the 204 
subject representations.  Their work was done in a professional and 205 
efficient manner.  The fees they were paid are reasonable and are 206 
at or below market rates.  For outside counsel who provided 207 
services on an hourly basis, detailed monthly invoices are attached 208 
in addition to retention letters as RWB 13.04_Attach 1 209 
(CONFIDENTIAL AND PROPRIETARY) or RWB 13.04_Attach 210 
1 (PUBLIC).  The detail contained in the narrative descriptions 211 
demonstrates that the costs incurred were prudently incurred and 212 
reasonable in amount.  The retention letter for Sidley & Austin 213 
LLP from 2010 for this matter was still effective for the work 214 
performed in 2012.  The retention of Jenner & Block LLP for the 215 
work done in 2012 for this matter was pursuant to an oral 216 
agreement between counsel.   217 

 218 
All of the points discussed in my direct testimony (regarding e.g. market rates, review 219 

and approval of invoices, additional details, etc.) are also applicable to the expenses 220 

incurred in 2012 for Docket Nos. 07-0566 and 10-0467.  See generally Polek-O’Brien 221 

Dir., ComEd Ex. 8.0.   222 

Q. Did ComEd review, approve, and pay the invoices attached as ComEd Exs. 15.01 223 

and 15.02? 224 

A. Yes.  For outside counsel who provided services on an hourly basis, detailed monthly 225 

invoices were reviewed and approved prior to paying the invoices.  For outside counsel 226 

who provided services on a negotiated fixed fee basis, once those alternative agreements 227 

were in place, summary invoices were reviewed, approved and paid. 228 
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Q. Are the documents attached to your testimony as ComEd Exs. 15.01 and 15.02 229 

sufficient to determine if the fees were just and reasonable? 230 

A. Yes.  The level of detail provided sufficient detail for those directing and directly 231 

involved in the ongoing work related to the cases to support the conclusion that the costs 232 

are just and reasonable.   233 

Q. What does Mr. Bridal recommend regarding the expenses for Docket Nos. 07-0566 234 

and 10-0467 that ComEd incurred in 2012? 235 

A. Mr. Bridal recommends disallowing these expenses in their entirety. 236 

Q. What is the basis of his proposed disallowance? 237 

A. He opines that it is not reasonable to require customers to pay appeal costs, particularly 238 

where the utility is seeking higher revenues in the appeal.  He also opines, however, that 239 

it is reasonable to require customers to pay for “the costs for ComEd to further litigate 240 

those issues that are the subject of the remand order.”  Bridal Dir., Staff Ex. 1.0, 23:499-241 

502.  He also states that “no support for rate case expenses in either the appeal in Docket 242 

No. 10-0467 or the remand in Docket No. 07-0566” is in the evidentiary record.  Id., 243 

21:461-463. 244 

Q. How do you respond to his proposal that it is not reasonable to require customers to 245 

pay appeal costs? 246 

A. I disagree.  Litigation expenses – for appeals, litigating rate cases before the Commission, 247 

or otherwise – are operating expenses of ComEd and they are recoverable subject to 248 

prudence and reasonableness.  A reasonable and prudent utility will normally appeal a 249 

Commission order, just as ComEd did here, when reasonable legal bases exist to 250 
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challenge the order.  Appeals are a normal part of the legal and regulatory framework that 251 

is designed to foster financially healthy utilities that provide safe and reliable electric 252 

service.  Moreover, some of these expenses were incurred in responding to appeals filed 253 

by other parties.  In Docket No. 10-0467, for example, the coalition to Request Equitable 254 

Allocation of Costs Together (“REACT”), the Illinois Industrial Energy Consumers 255 

(“IIEC”), the Citizens Utility Board (“CUB”), and the Attorney General (“AG”) all filed 256 

appeals.  Mr. Bridal’s blanket disallowance would unjustly prohibit ComEd from 257 

recovering costs incurred to respond to someone else’s appeal.  Mr. Bridal’s position is 258 

contrary to the existing legal and regulatory framework.   259 

Q. How do you respond to his proposal that “no support for rate case expenses in 260 

either the appeal in Docket No. 10-0467 or the remand in Docket No. 07-0566” is in 261 

the evidentiary record? 262 

A. My direct testimony did not discuss expenses associated with the appeal in Docket No. 263 

10-0467 or the remand in Docket No. 07-0566 because ComEd did not categorize these 264 

items as rate case expense.  Instead, they were accounted for as regulatory expense and 265 

listed in the relevant Part 285 Schedule.  See ComEd Ex. 3.04, Sched. C, WPC-1h.  266 

ComEd believes that this categorization was entirely proper, but also does not object to 267 

categorizing these types of expenses as rate case expense.  In any event, as I discussed 268 

above, ComEd has provided support for these expenses in discovery and I have included 269 

this evidentiary support as attachments to my rebuttal testimony.  All of the relevant costs 270 

were prudently incurred and reasonable in amount. 271 

Q. In your legal judgment, were the appeals appropriately taken and well-founded? 272 
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A. Yes. 273 

Q. In your legal judgment, was it appropriate for ComEd to respond to the appeals 274 

taken by others? 275 

A. Yes. 276 

III. WITH MINOR EXCEPTIONS, THE COMMISSION SHOULD REJECT THE 277 
PROPOSED DISALLOWANCES REGARDING DOCKET NOS. 11-0721 AND 12-278 
0321 279 

A. SFIO Consulting 280 

Q. Does ComEd agree with Mr. Bridal’s conclusions regarding the work done by Mr. 281 

Fiorella? 282 

A. No.  However, in order to narrow the issues in dispute, and without waiving any right to 283 

object to the same or a similar proposal in a future proceeding, ComEd will remove from 284 

the revenue requirement the amounts reflected in ComEd Ex. 15.04. 285 

Q. What is the basis of Mr. Bridal’s proposed disallowance regarding the remainder of 286 

the SFIO expenses related to Mr. Fiorella? 287 

A. Mr. Bridal’s position is that only rate case expense that results in a testimonial exhibit 288 

that is admitted into evidence or a tangible work product is recoverable.  However, the 289 

Commission Order that Mr. Bridal cites directly refutes this position; that Order states 290 

that “the Commission is not suggesting that all rate case work must take the form of 291 

testimony or tangible work product … .”  Bridal Dir., Staff Ex. 1.0, 17:371-373 (quoting 292 

Illinois American Water Co., ICC Docket No. 11-0767 (Order September 19, 2012) at 293 

50) (emphasis added).     294 

Q. Did Mr. Fiorella’s services result in tangible work product? 295 
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A. Yes.  As I stated in my direct testimony, SFIO Consulting, Inc. provided expert 296 

consulting services including the testimony of Mr. John Hengtgen (who testified on cash 297 

working capital issues in Docket Nos. 11-0721 and 12-0321) and Mr. Fiorella assisted 298 

him in preparing that testimony.  Mr. Fiorella also served as a consulting expert in 299 

connection with review of testimony and policy advice, including providing summaries 300 

of the positions of other parties in other proceedings that involve issues similar to those 301 

faced by ComEd.  The evidence provided in discovery and attached hereto as ComEd Ex. 302 

15.05 substantiates this.   303 

Q. Was Mr. Fiorella’s work useful and beneficial? 304 

A. Yes. 305 

Q. Were the services performed by Mr. Fiorella duplicative of services performed by 306 

ComEd personnel or outside attorneys? 307 

A. No.  And I note that Mr. Bridal does not claim that the services were actually duplicative, 308 

merely that they could have been “duplicative of services that are reasonably expected to 309 

be performed by attorneys or ComEd personnel.”    Bridal Dir., Staff Ex. 1.0, 13:280-281.  310 

It is reasonable and important that ComEd know and understand the positions of other 311 

parties in other proceedings that involve issues similar to those faced by ComEd.  Mr. 312 

Fiorella keeps track of that.  While others are capable of doing this, we do not generally 313 

ask others to do so.  The charges for Mr. Fiorella’s services are very reasonable and his 314 

role allows ComEd to receive important and beneficial services on an “as needed” basis 315 

without having to bear the fixed costs of directly hiring additional internal personnel to 316 
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provide those services.  Given these facts, it was an effective use of resources to utilize 317 

Mr. Fiorella instead of the other options available to ComEd.   318 

Q. Were the services performed by Mr. Fiorella “matter evaluations” as referenced in 319 

Exelon Corporation Billing and Procedural Guidelines For Preferred Providers of 320 

Outside Legal Services (“Billing Guidelines”), attached to your direct testimony as 321 

ComEd Ex. 8.03? 322 

A. No.  First, those Billing Guidelines apply to legal services only.  Mr. Fiorella does not 323 

provide legal services to ComEd.  Second, matter evaluations under the Billing 324 

Guidelines refer to a specific administrative task that involves preliminary evaluation of a 325 

case so that a scope of work and budget can be agreed upon, potential alternative billing 326 

arrangements can be explored, and likelihood of success can be analyzed.  For example, 327 

ComEd does not pay for its outside counsel to determine whether it would be willing to 328 

take a case on a fixed fee or contingency basis.  In contrast, Mr. Fiorella’s work that Mr. 329 

Bridal refers to involved evaluating issues from a regulatory and rate making perspective 330 

in light of the resolution of similar issues by other regulatory agencies nationwide.  There 331 

is nothing in the Billing Guidelines that suggests Mr. Fiorella’s services are not 332 

allowable.   333 

In addition, the guidelines do not bind Exelon or ComEd to any particular course 334 

of action or preempt Exelon or ComEd from approving expenses outside the Billing 335 

Guidelines.  The Billing Guidelines are simply that – guidelines.  They do not prohibit 336 

ComEd from paying for work outside the guidelines under all circumstances.  The Billing 337 

Guidelines simply put the legal service providers on notice that they may not be 338 
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reimbursed if they incur charges outside of the Billing Guidelines and prior arrangements 339 

have not been made.   340 

Q. Mr. Bridal mentions that the Commission has disallowed similar SFIO costs in 341 

other proceedings.  Has the Commission also allowed recovery of similar SFIO costs 342 

in other proceedings? 343 

A. Yes.  The Commission allowed recovery of similar SFIO costs in North Shore Gas Co., 344 

ICC Docket No. 12-0511/12-0512 (Cons.) (Order June 18, 2013) at 174-175.  In that 345 

case, the utility provided information similar to the information ComEd has provided 346 

here.  See ICC Docket No. 12-0511/12-0512 (Cons.), NS-PGL Ex. 26.11.  The cases 347 

cited by Mr. Bridal are inapposite.  Docket No. 11-0561 involved a utility with only 348 

1,718 customers as opposed to ComEd’s 3.8 million customers, and the Commission 349 

based its finding of unreasonableness in part on the small number of customers over 350 

which the expense would be spread.  Bridal Dir., Staff Ex. 1.0, 17:364-368 (quoting 351 

Docket No. 11-0561).  And in Docket No. 11-0767 the utility did not provide enough 352 

information to show that the “services are not duplicative or redundant of those provided 353 

by others in the face of expert testimony to the contrary.”  Bridal Dir., Staff Ex. 354 

1.0,17:375-377 (quoting Docket No. 11-0767).  See also ICC Docket No. 11-0767, 355 

Bernsen Sur., IAWC Ex. 7.00SR, 2:35-4:87 (utility provided only SFIO contract and 356 

invoices).  Here ComEd has provided such evidence in the form of retention agreements 357 

and invoices, detailed time entries, narrative testimony, and discovery responses.   358 

B. Attorney Billing over 10 Hours Per Day 359 

Q. Can you explain the disallowance proposed by Mr. Bridal regarding attorney billing 360 

over ten hours per day? 361 
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A. Yes.  He proposes to disallow 5% of total legal fees as an approximation of legal fees that 362 

he believes are in excess of ten hours per day.   363 

Q. What is the derivation of the 5% figure? 364 

A. Mr. Bridal stated in discovery that it is the result of an estimate based loosely on a limited 365 

sample of time entries that he reviewed during discovery.  But the actual mathematical 366 

equation that Mr. Bridal uses – and then disregards in favor of his estimate – uses the 367 

wrong numerator and denominator to determine the percentage of hours in excess of ten 368 

per timekeeper per day.  It is not entirely clear, but it appears that he uses averages of 369 

hours billed in excess of ten over what he believes to be a three day period that was 370 

actually an eight day period, and then extrapolates that small sample to an entire year’s 371 

worth of billings.  In short, there is no basis in fact or evidence for the 5% disallowance, 372 

even if it were otherwise appropriate to disallow these expenses.   373 

Q. Why is Mr. Bridal opposed to recovery of fees for more than ten hours per day? 374 

A. It is unclear exactly why Mr. Bridal is opposed to recovery of fees for more than ten 375 

hours per day.  Mr. Bridal’s testimony evidences three fundamental misunderstandings 376 

on this subject that may be the genesis of his proposed disallowance.   377 

Q. Is the proposed disallowance reasonable? 378 

A. No.   379 

Q. What is your basis for that conclusion? 380 

A. My more than 25 years as a practicing attorney.  Having myself been in law firm practice 381 

for more than a dozen years and an in-house attorney for even longer, it is neither 382 

unusual, surprising, nor disturbing that lawyers will bill more than 10 hours in a single 383 
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day.  And ComEd’s work is not unique in this area.  Many clients have matters that 384 

demand that very long hours be spent to complete their work.  It is not at all unusual for 385 

lawyers in law firms to bill 2,500 or more hours per year, which is an average of more 386 

than 10 hours per work day when factoring in vacations, holidays, and weekends. 387 

Q. What is Mr. Bridal’s first misunderstanding? 388 

A. First, it appears that Mr. Bridal thinks that the timekeeping messages regarding billings in 389 

excess of ten hours per day are generated by ComEd’s outside counsel.  This is incorrect.  390 

As I stated in my direct testimony, they are automatically generated by the legal invoice 391 

processing system.  In other words, they are a default warning in the software system.  392 

Exelon did not design or request this warning.  The warnings alert the reviewers to pay 393 

special attention to the item to ensure that it is appropriately billed, which was done with 394 

respect to the subject bills.  See ComEd’s Responses to Staff Data Requests RWB 14.01 395 

and 14.02. 396 

Q. What is the second misunderstanding? 397 

A. Second, he is under the impression that the warnings are generated when “more than ten 398 

hours for a single day are being billed to the same project,” and that several attorneys 399 

routinely billed 11 to 14 hours a day on the same matter,” and is thus concerned that there 400 

is no time to work on other projects or matters.  See Bridal Dir., Staff Ex. 1.0, 18:395-397 401 

(emphasis added).  The warnings are not project or matter based – they relate to total time 402 

billed to ComEd or Exelon for that day.  For example, if an attorney only bills nine hours 403 

to a rate case, a warning will not be generated.  But if an attorney bills nine hours to a rate 404 

case and two hours to a storm docket, warnings will be generated for both matters.  405 



Docket No. 13-0318 
ComEd Ex. 15.0 

Page 17 of 25 

Similarly, if an attorney bills 2.1 hours to three different ComEd matters and two hours to 406 

two different Exelon matters, warnings will be generated for all five matters.  Mr. 407 

Bridal’s concern that there is no time to work on other projects or matters is thus 408 

unfounded. 409 

Moreover, some of the attorneys who triggered warnings for billings in excess of ten 410 

hours per day essentially work exclusively on ComEd matters.  In a specialized area such as 411 

utility regulation, it is not uncommon for attorneys to focus their practice on a limited number 412 

of clients.  In addition, because of the learning curve in this practice area, once a utility finds 413 

a reliable, talented attorney, it tends to keep him or her busy – sometimes very busy.   414 

Q. What is the third misunderstanding? 415 

A. Third, Mr. Bridal contends that no support was provided for the billings of ten or more 416 

hours per day.  On the contrary, over a thousand pages of support are attached to my 417 

direct testimony.  Mr. Bridal has not taken issue with a single narrative time entry 418 

contained in those thousand pages, or with any individual task or activity, or claimed the 419 

underlying work was unreasonable.  I also specifically provided support for billings in 420 

excess of ten hours per day in the narrative portion of my direct testimony.  See Polek-421 

O’Brien Dir., ComEd Ex. 8.0, 14:282-298.   422 

Q. Does Mr. Bridal’s sample show that 5% of all hours billed in 2012 for Docket Nos. 423 

11-0721 and 12-0321 were above and beyond ten hours per day?   424 

A. No.  The sample that Mr. Bridal used contains the eight days in the RCE 01499-01503 425 

invoice period on which more than ten hours were billed by a timekeeper.  See ComEd 426 

Ex. 8.05 PUBLIC, RCE 01499-01503 or ComEd Ex. 8.05 CONFIDENTIAL AND 427 

PROPRIETARY, RCE 00467-00471.  Mr. Bridal’s method does not take into account the 428 
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peaks and valleys associated with a formula rate case.  Moreover, that sample is not 429 

representative of all work done in 2012 for Docket Nos. 11-0721 and 12-0321.  As Mr. 430 

Bridal has acknowledged in discovery, these eight days were a particularly busy time, as two 431 

formula rate cases were simultaneously pending before the Commission and ComEd had just 432 

received the Commission’s Order in its first formula rate case.  ComEd was dealing with a 433 

number of serious issues and asked Eimer Stahl to prepare a petition for rehearing in Docket 434 

No. 11-0721 in eight days, which is a short time frame to prepare such a document.  At the 435 

same time one of Eimer Stahl’s attorneys who usually devotes a significant amount of time to 436 

these matters had just gone on maternity leave, so the rest of the Eimer Stahl team likely 437 

worked more hours per day than they otherwise would have.   438 

Q. Does this limited sample support a 5% disallowance? 439 

A. I do not concede that this is an appropriate exercise at all, but applying basic math to the 440 

invoice date range covered by his sample shows that even in this extraordinarily busy 441 

time, only 1% of hours billed were in excess of ten hours.  As shown in the table below, 442 

over the 32 day invoice date range, Eimer Stahl billed 1233.70 hours to ComEd and 443 

Exelon matters.  14.4 of those hours were in excess of 10 hours per timekeeper per day.  444 

14.4 is 1.17% of 1233.70.   445 

Date Range 
Total Eimer Stahl 
Hours Billed to 
ComEd/Exelon

Number of Hours 
Exceeding 10 Hours 
Per Day Per 
Timekeeper

Percentage of 
Total Hours 
Billed 

5/29/12 ‐ 6/30/12  1233.70 14.4 1.17% 

Q. Does Mr. Bridal explain why it is just and reasonable to apply his proposed 5% 446 

disallowance to the fixed fee agreements in Docket Nos. 11-0721 and 12-0321? 447 
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A. No.  This disallowance makes even less sense in relation to the fixed fee agreements in 448 

these dockets.  ComEd was not charged based on hours billed per day and ComEd’s rate 449 

case expense in relation to those fixed fees should not be disallowed based on hours 450 

billed per day.  More specifically, ComEd had a fixed fee agreement with Eimer Stahl in 451 

relation to the Docket. No. 11-0721 rehearing, and the invoice that Mr. Bridal bases this 452 

proposed disallowance on was subject to that fixed fee.  See ComEd Ex. 8.02 453 

CONFIDENTIAL AND PROPRIETARY, RCE 00042 or ComEd Ex. 8.02 PUBLIC, 454 

RCE 01074.  I note that the value of the time billed for rehearing pursuant to this fixed 455 

fee was far in excess of the fixed fee – by almost $100,000.00.  Compare RCE 00042 456 

(showing fixed fee) with RCE 000479 (the invoice in which the cap took effect) and 457 

Eimer Stahl’s detailed time narratives showing hours worked on rehearing in August and 458 

September 2012 at no charge pursuant to the cap, attached hereto as ComEd Ex. 15.06.     459 

C. Miscellaneous Charges 460 

Q. Does ComEd agree with Mr. Bridal’s proposed disallowance regarding “attorney 461 

car rental?” 462 

A. No.  In order to narrow the issues in dispute, however, ComEd is willing to substitute a 463 

standard mileage reimbursement in lieu of the rental car expenses for the legal assistants.  464 

The standard mileage allowance would have been $4,919.79.  I calculate the difference 465 

between the rental car and gas expenses and a mileage reimbursement (for miles driven to 466 

and from Oak Brook Terrace in 2012 for legal assistants Judy Lane and James 467 

McGovern) to be $8,741.64, and this is the maximum amount that should be removed 468 

from the revenue requirement.  See ComEd Ex. 15.07. 469 
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Q. Do you agree with Mr. Bridal’s proposed disallowance of expenses related to 470 

electronic research such as Lexis and Westlaw? 471 

A. No.  Again, Mr. Bridal is apparently misunderstanding the Billing Guidelines.  He 472 

appears to believe that online research requires some sort of documented approval.  This 473 

is not the case and requiring our attorneys to obtain documented permission prior to 474 

engaging in legal research would make it unnecessarily expensive and time consuming to 475 

write briefs and provide legal guidance.  When we task one of our outside firms with 476 

preparing specific court papers or memoranda or engaging in other projects, they are 477 

authorized to conduct the reasonable legal research to enable them to complete the 478 

assignment.  Electronic research charges are an ordinary cost of litigating rate cases. 479 

Q. In your legal judgment, were the subject electronic research charges prudently 480 

incurred and reasonable in amount? 481 

A. Yes. 482 

D. Analysis Group 483 

Q. What disallowance does Mr. McNally propose regarding Analysis Group? 484 

A. Mr. McNally proposes disallowing all expenses associated with Analysis Group.  485 

Analysis Group provided expert consulting services in connection with capital structure 486 

issues in Docket No. 11-0721.  As Mr. McNally notes in his testimony, two invoices are 487 

related to Analysis Group, and ComEd has already indicated that it will remove the first 488 

invoice (invoice no. 831794, ComEd Ex. 8.05 PUBLIC, RCE 01402 or ComEd Ex. 8.05 489 

CONFIDENTIAL AND PROPRIETARY, RCE 00370) from the revenue requirement, as 490 

it was not related to Docket No. 11-0721.  The expenses associated with the second 491 

invoice (invoice no. 833617, ComEd Ex. 8.05 PUBLIC, RCE 01404 or ComEd Ex. 8.05 492 
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CONFIDENTIAL AND PROPRIETARY, RCE 00372), however, are just and reasonable 493 

and should be recovered by ComEd. 494 

Q. Why should the expenses reflected in this invoice be recoverable? 495 

A. Because they were prudently incurred and reasonable in amount.  Based on discovery 496 

requests issued by Staff and Intervenors in Docket No. 11-0721, it appeared that Staff and 497 

potentially others intended to contest ComEd’s capital structure and propose an alternate 498 

capital structure.  When this appeared likely, and in light of the short turn around time for 499 

rebuttal testimony, ComEd engaged Dr. Glenn Hubbard of Analysis Group and his team 500 

to evaluate the prudence and reasonableness of ComEd’s capital structure and 501 

specifically its equity ratio (which necessarily also requires a review and analysis of rates 502 

of return on debt and equity), and to respond to the anticipated challenges to ComEd’s 503 

capital structure.   504 

Dr. Hubbard and his team reviewed capital structure data from ComEd, analyst 505 

reports from companies such as Moody’s Investors Service Inc., public financial data 506 

such as 10Ks and 10Qs, and other data such as income statements and balance sheets for 507 

relevant entities, including Exelon.  Analysis Group also compiled a workbook of 508 

potential exhibits (in privileged draft form) and reviewed the testimony of certain 509 

witnesses in Docket No. 11-0721 (specifically Ms. Abbott, Mr. Fetter, Mr. Gorman, Mr. 510 

Vogt, Mr. Hempling, and Ms. Kight-Garlisch along with their respective exhibits).  When 511 

Staff and Intervenor testimony was ultimately filed, the anticipated challenges did not 512 

materialize as such, but came in the form of observations and requests for further 513 

analysis.  Thus, ComEd requested that Dr. Hubbard and his team cease work immediately 514 

to prevent incurring further expenses related to this issue, and ComEd agreed to work 515 
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with Staff and other parties concerning its capital structure.  This course of action and the 516 

work that Dr. Hubbard and his team performed was prudent and the associated charges 517 

were reasonable. 518 

Q. What is the basis of Mr. McNally’s proposed disallowance? 519 

A. Mr. McNally identifies four reasons why he believes the Analysis Group expenses should 520 

be disallowed.  None of these reasons justifies a disallowance.  The first reason is that 521 

“the amount billed does not support any tangible work product” as no exhibit number is 522 

associated with the Analysis Group charges.  McNally Dir., Staff Ex. 6.0, 8:140-143.  523 

However, the Commission has expressly held that tangible work product – including 524 

testimonial evidence – is not a prerequisite to a determination of justness and 525 

reasonableness.  See discussion of Illinois American Water Co., ICC Docket No. 11-526 

0767, supra. 527 

Q. What is the second reason? 528 

A. Second, Mr. McNally said that the documentation provided by ComEd does not have 529 

enough detail on what Analysis Group did to support the charges at issue.  See McNally 530 

Dir., Staff Ex. 6.0, 8:136-9:152.  Although I believe the information provided in 531 

discovery and attached hereto at ComEd Ex. 15.08 is satisfactory to show that the work 532 

was related to Docket No. 11-0721 and was just and reasonable, the information I 533 

provided above demonstrates that the amount in question for Analysis Group is 534 

recoverable. 535 

Q. What is the third reason? 536 
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A. Third, Mr. McNally takes issue with the fact that some of the work predates execution of 537 

the engagement letter.  This is a normal occurrence in private practice.  When engaging 538 

experts, particularly in a rate case for rebuttal testimony, the turn-around time is often 539 

extremely short, and the expert retained usually has a very full schedule.  Thus, once an 540 

individual is selected, work sometimes begins before the details of the engagement letter 541 

are finalized and the letter is executed.  This is particularly true when, as in this case, 542 

specific rates and terms of work had recently been agreed upon for a similar matter (i.e. 543 

pursuant to the invoice that ComEd is voluntarily removing from the revenue 544 

requirement), and those rates and terms could simply be applied to the new matter 545 

pursuant to an oral agreement that was later memorialized.  That is what happened here 546 

and Analysis Group was hired and instructed to begin work immediately and not wait for 547 

an engagement letter to be signed.  Contrary to Mr. McNally’s assertion, a retroactivity 548 

clause is not necessary to ensure the billings under the invoice at issue were proper and 549 

Analysis Group did not begin work before it was hired.   550 

Q. What is the fourth reason? 551 

A. Fourth, Mr. McNally claims that the blended rate that ComEd negotiated with Analysis 552 

Group conceals the actual billing rates and subverts the transparency desired in 553 

Commission proceedings.  However, the standard rates that Analysis Group charges have 554 

been disclosed.  ComEd also disclosed the hours billed per professional.  More 555 

fundamentally, the blended rate was the actual billing rate so nothing was concealed.  556 

Finally, it is a matter of simple math to determine what would have been charged under 557 

the standard hourly billing rates as opposed to the negotiated blended rate.  If one applies 558 

the standard rates to the hours billed by Analysis Group, the resulting charges would have 559 
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been only about $800 less.  In short, nothing was concealed or subverted and everything 560 

was transparent.   561 

Q. Why did ComEd negotiate a blended rate with Analysis Group? 562 

A. ComEd was responding to concern regarding certain expert hourly rates in Docket No. 563 

10-0467, and was searching for a way to retain the proper personnel to support ComEd’s 564 

rate case without incurring the types of charges that Staff and Intervenors objected to in 565 

Docket No. 10-0467.  It is my opinion, based on my legal litigation experience, that had 566 

Analysis Group continued performing work for ComEd in Docket No. 11-0721, the hours 567 

worked by the more expensive professionals (based on standard rates) would have 568 

increased due to testimony and hearing preparation, and the blended rate would have 569 

provided an even better value to ComEd.   570 

Q. Are the Analysis Group standard rates and the blended rate just and reasonable? 571 

A. Yes.  As shown in the attached CV (ComEd Ex. 15.09), Dr. Hubbard is an extremely 572 

qualified individual.  He has served as Chairman of the President’s Council of Economic 573 

Advisers, among other achievements.  In my experience and opinion, his standard rate is 574 

reasonable.  In any event, the blended rate is not a basis to disallow the Analysis Group 575 

expenses in their entirety; the alternative would be allowance of these fees at the standard 576 

rates, which are reasonable and consistent with market rates. 577 

IV. CONCLUSION 578 

Q. What is your overall conclusion regarding ComEd’s expenses for Docket Nos. 07-579 

0566 and 10-0467 and rate case expenses incurred in 2012? 580 

A. They all meet the “justness and reasonableness” standard set forth in Section 9-229.     581 
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Q. Does this complete your rebuttal testimony? 582 

A. Yes. 583 


