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Commonwealth Edison Company (“ComEd”), by its attorneys, respectfully moves the 

Administrative Law Judges (“ALJs”) pursuant to Section 200.190 of the Rules of Practice of the 

Illinois Commerce Commission and Paragraph 13 of the Order Regarding Protection of 

Confidential or Confidential and Proprietary Information (“Protective Order”) entered in this 

matter, to preserve the confidential designation of certain documents (“Motion”).  ComEd 

submits this Motion in response to an email that it received from the People of the State of 

Illinois (“AG”) on August 8, 2013.1  This email challenged ComEd’s designation of certain 

information, relating to ComEd’s rate case expenses and individual compensation information, 

as confidential and proprietary (“C&P”).2  The documents subject to AG’s challenge are 

voluminous in nature.  If the ALJs desire, ComEd will provide a copy of the documents for in-

camera review.  The motion should be granted for the reasons set forth below. 

                                                 
1 Please note that while the AG drafted its email stating its objections on July 2, 2013, counsel for ComEd, for 
reasons unknown, did not receive the email until it was forwarded by the AG in an email dated August 8, 2013.    

2 The email in question potentially attempts to convey a broader challenge to ComEd’s confidentiality designations, 
but ComEd cannot ascertain the intent of the challenge other than to the specific topics mentioned above.  
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I. 
Introduction 

The AG’s objections to the confidentiality designation of certain billing information of 

consultants, expert witnesses, vendors, and outside counsel (collectively, “service providers”) 

retained by ComEd (provided by ComEd with the direct testimony of Ms. Anastasia Polek – 

O’Brien, ComEd Exhibit (“Ex.”) 8.0) and certain individual compensation information (provided 

by ComEd in response to Staff Data Request RWB 6.05) are erroneous and should be denied.3     

First, the Protective Order makes clear that the billing and individual compensation 

information that ComEd has designated as confidential is exactly the sort of information that 

may be appropriately designated as confidential under its terms.  Second, many of the redactions 

that appear in the documents attached to ComEd Ex. 8.0, and in some relevant data request 

responses, reflect information that has been redacted because it is wholly irrelevant to this 

proceeding, including the personal information of ComEd and service provider employees as 

well as bank account information.  

Third, throughout the discovery period, ComEd has provided the AG access to all rate 

case expense information, including confidential billing rates and vendor service descriptions 

with the exception of privileged outside counsel service descriptions and the irrelevant personal 

and bank account information mentioned above.  The AG’s ability to examine whether ComEd’s 

expenses associated with witness, consultant, vendor, and outside counsel services are just and 

reasonable and has in no way been hampered as a result of ComEd’s necessary and appropriate 

                                                 
3 As a preliminary matter, however, ComEd recognizes that the invoices, engagement letters and contracts relating 
to the service providers have been produced as C&P in this proceeding, but that the Confidential designation as 
defined in Paragraph 2 of the Protective Order is a more appropriate designation.  ComEd will voluntarily change 
this designation and the arguments in this motion are in support of that Confidential designation. 
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confidential designations.  The AG’s challenge is therefore meritless and ComEd’s Motion 

should be granted.   

II.  
Argument 

A. ComEd’s Designation of Billing Information As Confidential Is Appropriate. 
 

As an initial matter, the individual service providers’ billing information, including 

billing rates and service descriptions, that the AG seeks to make public fall squarely into the 

category of information that the definition of “Confidential” in Paragraph 2 of the Protective 

Order is intended to protect.  Paragraph 2 provides that “Confidential” information is “non-

public information maintained by a party in confidence in the ordinary course of business and in 

which such party has a business interest in maintaining in confidence for the disclosure of which 

would be harmful to business.”  Protective Order, ¶ 2.  The billing information of the service 

providers at issue meets each element of this definition. 

As explained in Ms. Polek-O’Brien’s testimony, ComEd negotiated fixed fee or hourly 

rates individually with each outside counsel firm and sought the most competitive rates it could 

obtain in an effort to ensure that its rate case expenses were just and reasonable.  See Polek-

O’Brien Dir., ComEd. Ex. 8.0, 6:115-7:136.  As a result of its aggressive negotiating, the hourly 

rates charged by attorneys who performed the bulk of the work on the above cases was 10% less 

than the average hourly rate charged by litigators of similar experience in Chicago.  See id., 

7:150-153.  Such effective negotiating, however, is only possible when service providers are not 

privy to the billing rates that their competitors obtain.   

This is one reason, in the ordinary course of its business and in this proceeding, that 

ComEd maintains as confidential the rates it secures as a result of its negotiations with numerous 
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contractors, vendors and service providers.  ComEd’s business would be harmed and costs 

passed on to its customers would be higher by the disclosure of billing rate information.  If all 

service providers knew exactly what ComEd paid to other providers, ComEd’s bargaining 

leverage would be diminished and its ability to obtain services at a low cost would be 

compromised.  See May Center Inc. v. S. G. Adams Printing & Stationery Co., 153 Ill. App.3rd 

1018, 1023 (Ill. App. Ct. 5th Dist. 1987) (recognizing that information that threatens a company’s 

bargaining power may be kept confidential).  Plainly, a rise in ComEd’s cost of services would 

negatively impact customers.  Thus, in this proceeding, ComEd’s designation of its rate case 

service provider billing rate information as confidential is appropriate and necessary to avoid a 

negative impact on its business and its customers.   

 Moreover, the billing information is not ComEd’s to share.  It is confidential business 

information that belongs to the service providers.  It impacts the service provider companies in 

their respective competitive marketplaces.  The service providers have an interest in keeping this 

information confidential vis a vis their clients and their competitors.  

B. ComEd’s Designation of Compensation Information in its Response to Staff Data 
Request RWB 6.05 Is Appropriate. 
 

ComEd’s designation of certain executive compensation information in response to Staff 

Data Request RWB 6.05 is also appropriate.  The information in the attachment is not the same 

compensation information that is publicly disclosed to the Securities and Exchange Commission 

(“SEC”) but is instead information that ComEd in the ordinary course of business, maintains in 

confidence and has a business interest in keeping confidential.4  Similar to the case with its 

                                                 
4 The information contained in the attachment to ComEd’s Response to Staff Data Request RWB 6.05 reflects 
executive compensation information that meets the requirements provided in Part 285.150(m) of the of the Illinois 
Commerce Commission’s Rules.  The Commission rules require different executive compensation information than 
the information that ComEd is required to provide in its public filings under SEC rules. 
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service providers, ComEd has an interest in securing the best possible talent under compensation 

terms both fair to the candidate and favorable to the company.  Achieving such terms, however, 

is often best facilitated when negotiated compensation of employees is kept confidential.  This is 

also sensitive personal information and should not be disclosed unnecessarily. 

C. ComEd’s Redaction of Irrelevant Information Is Appropriate. 

The AG’s contention that certain redactions should be removed also fails.  ComEd 

appropriately redacted certain personal information, service provider employee personal 

information (including credit card numbers) and banking information as irrelevant.  ComEd, like 

every party to this proceeding, has no obligation to provide information that is irrelevant.  See Ill. 

S. Ct. Rule 201 (b)(1).  The personnel information of ComEd employees, and the bank and credit 

account information of service providers and their employees sheds no light on the justness and 

reasonableness of ComEd’s rate case expenses and is in no way calculated to lead to the 

discovery of admissible evidence.  Such information is particularly sensitive as its disclosure 

could result in significant financial harm to individuals and companies. Consequently, even if the 

information were determined to be relevant it should be provided subject to the highest level of 

protection possible under the Protective Order.   

In light of the significant security interest in the information and the fact that the information 

is irrelevant to the instant proceeding, ComEd prudently chose not to unnecessarily disclose such 

information.  For these reasons, ComEd’s redaction of its employees’ and service provider 

employees’ personal information and banking information as irrelevant is valid and the 

redactions should be maintained.  
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D. ComEd Has Provided Sufficient Information to Examine Whether the Relevant 
Rate Case Expenses Are Just and Reasonable. 
 

The AG’s objections are unfounded and should be denied because ComEd has provided 

ample information with which to allow the AG to determine whether ComEd’s rate case 

expenses are just and reasonable.  The AG does not claim otherwise.  In Ms. Polek-O’Brien’s 

testimony and in the attached exhibits, ComEd presents in great detail the steps it has taken and 

continues to take to ensure that its rate case expenses are just and reasonable.  Specifically, 

ComEd states how potential firms are evaluated through the Request For Proposal Process, how 

competitive compensation arrangements were negotiated, and the process by which ComEd 

reviews and approves the legal invoices it receives.  See Polek-O’ Brien Dir., ComEd. Ex. 8.0, 

6:115-9:182; see also, ComEd Ex. 8.09.  ComEd also identifies the outside counsel, technical 

experts and consultants that were hired for the 2011 and 2012 rate cases, what they were hired to 

do, and why they were chosen.  See Polek-O’ Brien Dir., ComEd. Ex. 8.0, 7:137-8:169, 9:192-

12:257; see also, ComEd Ex. 8.01. 

The AG’s challenge is also puzzling because, save for the privileged descriptions of outside 

counsels’ services and non-relevant personal and banking information, ComEd has made all 

service provider billing information, including confidential billing rates and service descriptions 

readily available to the AG.  Specifically, ComEd has sent to the AG confidential versions of the 

invoices and engagement letters that support ComEd Ex. 8.0 as well as any data request response 

material produced thus far that relates to ComEd’s rate case expenses or individual 

compensation.  ComEd has also made the confidential versions of this information available in 

its data room in Springfield for the convenience of all intervenors.  In addition, the public 

versions of the invoices, engagement letters and vendor contracts provide ample amounts of 

Exhibit A



7 

 

information by which the AG and the other intervenors may examine ComEd’s rate case 

expenses.  Specifically, the public versions of these documents contain detailed statements of the 

terms upon which ComEd has engaged its witnesses, consultants, outside counsel and other 

service vendors.  

 In sum, with the exception of privileged and irrelevant information, ComEd has made 

practically every detail of its 2011 and 2012 rate case expenses available to all participants in this 

proceeding.  Consequently, the AG cannot claim that ComEd’s designation of service providers’ 

billing rates and other negotiated terms as confidential will somehow prevent the Commission 

from assessing the justness and reasonableness of ComEd’s rate case expenses.  

WHEREFORE, for the above stated reasons, Commonwealth Edison Company respectfully 

requests that its Motion to Preserve the Confidential Designation of Certain Documents be 

granted.  
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Dated:  August 16, 2013 Respectfully submitted, 
COMMONWEALTH EDISON COMPANY 
 
 
By:  /s/ Ronit C. Barrett 

One of its attorneys 
 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
(312) 394-5400 
thomas.oneill@exeloncorp.com 
 
 
Richard Bernet 
10 S. Dearborn Street, Suite 4900 
Chicago, IL  60603 
(312) 394-5400 
richard.bernet@exeloncorp.com 
 
 

David Stahl 
Ronit C. Barrett 
EIMER STAHL LLP 
224 South Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 
(312) 660-7600 
dstahl@eimerstahl.com 
rbarrett@eimerstahl.com 
 
E. Glenn Rippie 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois  60654 
(312) 447-2800 
glenn.rippie@r3law.com 
 

Attorneys for Commonwealth Edison Company 
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