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Pursuant to 83 Ill. Admin. Code Section 200.190, Millennium 2000 Inc. (“Millennium 

2000”), through its attorneys, hereby submits this Reply to the Response of the Illinois 

Commerce Commission Staff to the Company’s Motion to Compel.   

 
Introduction  
 

Millennium 2000 Data Request 1.06(f) seeks copies of the Data Requests the Staff 

propounded to Cricket Communications (and the non-confidential responses thereto) in Docket 

No. 10-0453, which was decided on July 11, 2012, approximately six months after the FCC’s 

issuance of the Lifeline Reform Order.  For the reasons described herein, responsive information 

to Millennium 2000’s Data Request is likely to be admissible at trial or to lead to evidence that is 

admissible at trial. 

 

 

 

 



Argument 

I. The Commission should direct the Staff to respond to Millennium 2000’s Data 
Request 1.06(f). 

Great latitude is allowed in the scope of discovery, and the concept of relevance is 

broader for discovery purposes than for purposes of admitting evidence at trial.1  Therefore, 

relevance for discovery purposes includes not only what is admissible at trial, but also that which 

leads to what is admissible.2  As discussed below, Millennium 2000 Data Request 1.06(f) is 

calculated to discover relevant and material information because the Cricket proceeding was this 

Commission’s first wireless ETC application in which it incorporated the FCC’s Lifeline Reform 

Order standards.  As also discussed below, the Staff effectively acknowledges that the issue of 

whether Millennium 2000 is similarly situated to Cricket is relevant and material to this 

proceeding.3  

A. Responsive information to Millennium 2000 data request 1.06(f) is both material 
and relevant. 

The chain of logic outlaid in Millennium 2000’s Motion to Compel remains unbroken.  

To summarize what Millennium 2000 stated in its motion: 

1. Dr. Zolnierek testified that the analysis to assess an applicant’s qualifications 
should be performed uniformly (Testimony at lines 231-236). 
   

                                                            
1 Leeson v. State Farm Mutual Automobile Insurance Co., 190 Ill. App. 3d 359, 365 (1989). 
2 Id. 
3 See Staff Response to Millennium 2000 Data Request 1.06(d) (“it does appear that the 
circumstances surrounding the request in Docket No. 10-0453 differ from those in the instant 
docket.”); Staff Response to Motion to Compel at p. 2 (“Millennium has not attempted to 
demonstrate that it is similarly situated as Cricket.”).  Later, at pages 2-3 and 11-13 of its 
Response, the Staff attempts to make its own demonstration of the differences between Cricket 
and Millennium 2000. 
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2. Dr. Zolnierek testified that his proposed rules should be “consistent with 
statutory ETC designation requirements” (e.g., the FCC’s Lifeline Reform 
Order).  (Testimony at lines 236-238). 

 
3. The Commission noted in its Cricket Order that its framework for designation 

requests was based, in part on the Lifeline Reform Order.  (Cricket Order at p. 
9). 

 
4. Staff counsel has acknowledged that its witness: 

did not perform the evaluation directly and does not have direct 
knowledge of all proofs offered by Cricket Communications, Inc., all 
analysis performed by Staff, and the extent to which Cricket 
Communications, Inc. provided evidence that its ETC designation was in 
the public interest, convenience and necessity. Furthermore, while Dr. 
Zolnierek has not thoroughly reviewed the entirety of the evidence, filings, 
data requests, etc. in Docket No. 10-0453 

Staff Response to Millennium 2000 data request 1.06(d). 

5. Nevertheless, the Staff counsel states that: 

it does appear that the circumstances surrounding the request in Docket 
No. 10-0453 differ from those in the instant docket.  

Id. 

6. Thus, on the one hand, the Staff’s witness does not have “direct knowledge” 
of the Cricket proceeding.  But on the other hand, the Staff witness is able to 
state that it “appear[s]” that the circumstances between the two dockets differ. 

As noted above, Millennium 2000’s Data Request 1.06(f) is relevant if it is calculated to lead to 

information that is admissible at trial or that which leads to what is admissible.4  The requested 

discovery meets that standard because the responsive information is: (1) likely to be relevant and 

material to the issue of whether Millennium 2000 is similarly situated to Cricket; and (2) likely 

to be relevant and material to the Lifeline Reform Order standards that the Staff applied to 

Cricket.   

                                                            
4 Leeson, 190 Ill. App. 3d at 365. 
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At page 3 Staff states:  “In sum, what the Commission and Staff considered, or did not 

consider, more than a year ago in a different ETC designation proceeding (i.e., Docket No. 10-

0453) has no bearing on what the Commission must, or must not, consider in this instant, or a 

future, ETC designation proceeding.” First, Staff Counsel’s statement is inconsistent with what 

its own witness stated as lines 231-236 of his testimony.  There, Dr. Zolnierek stated that the 

Commission should strive for a uniform application of its ETC rules: 

While the Commission should evaluate each additional entrant based upon the 
circumstances relevant to the designation, the Commission should strive for 
uniformity in assessments where such uniformity does not subvert statutory ETC 
designation requirements.5 

 
Second, as Millennium 2000 has noted, the Staff’s consideration in the Cricket proceeding 

occurred approximately six months after the Lifeline Reform Order had been released by the 

FCC.6  The Commission itself in the Cricket Order noted that its analysis had been derived from 

the Lifeline Reform Order along with the earlier ETC Designation Order: 

Consistent with past Commission rulings, the Commission finds that it will use 
the guidelines from the FCC’s ETC Designation Order, as amended by the 
Lifeline Reform Order where applicable, as the general framework and minimal 
requirements for considering the ETC designation requested by Cricket and for 
establishing whether Cricket’s application is in the public interest.7 

 
Thus, the Staff’s analysis in the Cricket proceeding is highly relevant and material to this docket, 

particularly because here the Staff has recommended an entire new set of rules that it seeks to be 

applied to Millennium 2000’s wireless ETC Application. 

Although in its Response to the Motion to Compel the Staff counsel is suddenly 

steadfastly sure that Millennium 2000 is not similarly situated to Cricket, it certainly wasn’t so 

                                                            
5 Testimony at lines 231-236. 
6  At lines 201-208 Dr. Zolnierek states that the Staff’s analysis should be different because the 
FCC has “recently changed its rules.”  But importantly, those FCC rule changes were effective 
for approximately 6 months before this Commission entered its Cricket Order. 
7 Cricket Order at page 9. 
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sure when it responded to Millennium 2000 data request 1.06(d).8  But beyond that, at page 2 

Staff incorrectly states “Millennium has not attempted to demonstrate that it is similarly situated 

as Cricket.” (emphasis added)  The elephant in the room is the very fact that Millennium 2000’s 

own data request 1.06(f) that Staff refuses to answer is directly material and relevant to such an 

“attempt to demonstrate.”  Thus, that is precisely one of the points of Millennium 2000’s Motion 

to Compel.  This is the discovery phase of this proceeding.  Millennium 2000 has not yet filed 

testimony to respond to Dr. Zolnierek.  The parties have not filed briefs.  Millennium 2000’s 

discovery request is relevant and material to that very question of whether Millennium 2000 is 

similarly situated to Cricket.  Thus, in the pre-hearing phase of this proceeding, at the same time 

Staff accuses Millennium 2000 of not making a showing that it is similarly situated to Cricket, 

the Staff is improperly attempting to restrict Millennium 2000’s ability to make such a showing.  

In short, the Staff’s own argument makes clear that such a demonstration would be relevant and 

material to this proceeding, yet it refuses to provide answers to a data request that is calculated 

for just such a demonstration.  “The rules regarding discovery were enacted in order to enable 

attorneys to effectively prepare, evaluate and present their cases.”9  Staff’s refusal to respond to 

discovery is contrary to that basic policy principle. 

Staff’s position is also directly contrary to this Commission’s policy on discovery.  

Section 200.340 of the Commission’s rules states:   

It is the policy of the Commission to obtain full disclosure of all relevant and 
material facts to a proceeding.  Further, it is the policy of the Commission to 
encourage voluntary exchange by the parties and staff witnesses of all relevant 
and material facts to a proceeding through the use of requests for documents and 
information.  Formal discovery by means such as depositions and subpoenas is 
discouraged unless less formal procedures have proved to be unsuccessful.  It is 

                                                            
8 “[i]t does appear that the circumstances surrounding the request in Docket No. 10-0453 differ 
from those in the instant docket.”  Staff Response to Millennium 2000 Data Request 1.06(d).  
9 King v. American Food Equipment Co., 160 Ill. App. 3d 898, 910 (1987). 
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the policy of the Commission not to permit requests for information, depositions, 
or other discovery whose primary effect is harassment or which will delay the 
proceeding in a manner which prejudices any party or the Commission, or which 
will disrupt the proceeding.10  

 
Millennium 2000’s data request 1.06(f) is entirely consistent with the Commission’s policy of 

full disclosure. 

At page 5, as a further excuse why it does not believe it should be required to produce the 

requested information, Staff states “discovery is not a part of the evidentiary record unless one 

party sought to have the ALJ admit such evidence.”  First, Millennium 2000 has demonstrated 

why the Staff’s analysis in the Cricket docket is material and relevant because that docket was 

the first wireless ETC case in which the Commission incorporated standards from the Lifeline 

Reform Order.  Second, as noted above, relevance for discovery purposes includes “that which 

leads to what is admissible.”11  Therefore, the fact that portions of information that the Staff and 

Cricket provided in discovery may not have been record evidence in that proceeding is 

immaterial.  Rather, the standard is what may lead to what is admissible.12  Third, the Staff 

seems to indicate that the information is not discoverable because it was not part of the 

evidentiary record.  However, that assertion is inconsistent with what the Staff has previously 

stated in the Budget ETC proceeding (a proceeding that was since withdrawn).13  There, arguing 

that it should be allowed to file its ‘roadmap’ testimony on E-docket, the Staff stated: 

Further, the effectiveness of the Directive in keeping testimony out of the public 
domain, if Budget decides to withdraw its Application, is likely to prove 
unattainable. As an Illinois administrative agency, Staff’s work is subject not only 

                                                            
10 83 Il. Admin. Code 200.340 (emphasis added). 
11 Leeson, 190 Ill. App. 3d at 365. 
12 Id. 
13  In Re Budget Prepay, Inc. d/b/a Budget Phone d/b/a Budget Mobile’s Application for 
Designation as an Eligible Telecommunications Carrier under the Telecommunications Act of 
1996, Docket 12-0423, Motion to Reconsider ALJ Directive of Staff on Testimonial Filing 
Requirement (February 4, 2013) at ¶5. 
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to the Illinois Freedom of Information Act but also to discovery requests that are 
highly likely to come from other ETC applicants.14 

 
Thus, in Budget the Staff admitted that its ‘roadmap’ testimony would be discoverable even 

though it was not record evidence in the Budget proceeding (by virtue of the Applicant 

withdrawing its Application).  Here, however, when the Staff wishes for the opposite result it is 

taking the opposite position and arguing that information from the Cricket proceeding is not 

discoverable.  The Staff cannot have it both ways. 

 Also at page 5, the Staff cites to TTX Company v. Douglas Whitley et al., 295 Ill. App. 3d 

548.  That case is off point because, there, the Court determined that the request was not relevant 

to the “allegations in its complaint.”15  Here, however, as Staff repeatedly alleges, Millennium 

2000 “implies that Staff is unlawfully discriminating against Millennium by treating it 

differently”.16  The Staff also argues that Millennium 2000 is not similarly situated to Cricket.17  

As described above, Millennium 2000 argues that responsive information to Millennium 2000 

Data Request 1.06(f) is: (1) likely to be relevant and material to the issue of whether Millennium 

2000 is similarly situated to Cricket; and (2) likely to be relevant and material to the Lifeline 

Reform Order standards that the Staff applied to Cricket.  Thus, the difference is that here all of 

those questions are material and relevant to Millennium 2000’s “allegations” and Data Request 

1.06(f) is calculated to lead to responsive information. 

 

                                                            
14 Id. 
15 TTX, 295 Ill. App. 3d at 557 (“The issue before the circuit court was whether TTX qualified as 
a transportation company under section 304(d)” not whether “other companies unrelated to TTX 
calculated their income taxes as transportation companies.” . . . “As the circuit court specifically 
noted, however, TTX did not allege disparate treatment or violation of its due process or equal 
protection rights.”) 
16 Staff Response at p. 2. 
17 Id. 
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B. Staff’s claim that production of the requested information is somehow burdensome 
stretches credibility. 

At page 6 the Staff again states that “Millennium seeks information not of record in 

Docket No. 10-0453. Because such information is not of record in the Cricket ETC designation 

proceeding it was not available to, or relied upon, by the Commission in reaching any 

determinations in that proceeding.”  Again, however, as described above, the Staff 

misunderstands the standards for relevant information during the discovery phase.  Relevance for 

discovery purposes includes not only what is admissible at trial, but also that which leads to what 

is admissible.18  Millennium 2000 Data Request 1.06(f) is calculated to lead to such relevant 

responsive information.  Further, as also described above, Staff’s position is contrary to the 

position it took in another recent wireless ETC proceeding, Budget, where it acknowledged that 

non-record materials would indeed be discoverable.19 

Later at page 6, the Staff acknowledges that it likely has responsive information to 

Millennium 2000 Data Request 1.06(f) already in electronic format.  In a feat of logic twisting 

sleight-of-hand it manages to spin that acknowledgment into a claim that having it already 

packaged in electronic format somehow makes it burdensome to produce it.  The Commission 

should not let the Staff off the hook from providing relevant and material information simply 

because the counsel may need to take the routine step of searching a computer database.    

At page 7, the Staff makes a half-hearted accusation that Millennium 2000’s data request 

is tantamount to harassment.  Millennium 2000 will only point out that that the Staff has 

propounded five (5) sets of data requests to Millennium 2000, with questions and subparts 

encompassing over one hundred and fifty (150) questions.  That is compared to Millennium 

                                                            
18 Leeson, 190 Ill. App. 3d at 365. 
19  In Re Budget, Motion to Reconsider ALJ Directive of Staff on Testimonial Filing 
Requirement (February 4, 2013) at ¶5. 
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2000’s one (1) data request to Staff encompassing approximately fifty (50) questions.  Moreover, 

responsive information to Millennium 2000 Data Request 1.06(f) has already been demonstrated 

as relevant and material to this proceeding.   

The Staff also argues that Millennium 2000 is requesting information from “years ago”.  

In order to assuage Staff’s concern, Millennium 2000 hereby states that it is willing to accept 

responsive information to Data Request 1.06(f) to only include Data Requests propounded by 

Staff to Cricket (and non-confidential responses thereto) after the issuance of the FCC’s Lifeline 

Reform Order (i.e., after January 31, 2012).      

Next, the Staff makes a slippery slope argument that is irrelevant to this Motion.  First, 

"[r]elevancy is determined by reference to the issues, for generally, something is relevant if it 

tends to prove or disprove something in issue.”20  Thus, the standard is obviously tested on a 

case-by-case basis.  And Staff’s hypothesis that Millennium 2000’s request in this Docket “could 

open the door to petitioners asking for all discovery done in every ETC petition filed at the 

Commission” acknowledges this.21  A ruling on the Motion is not a broad assertion about other 

possible dockets.  Just because another carrier in another case asks for something does not mean 

it would be a relevant request in that case – a later requester would have to make the same 

showing that Millennium 2000 has made here.  Second, as pointed out above, in the Budget 

proceeding the Staff was not nearly so concerned with future discovery when it noted that it “is 

subject not only to the Illinois Freedom of Information Act but also to discovery requests that are 

highly likely to come from other ETC applicants.”22  The Staff should not be allowed to have it 

both ways here either.  In any event, Millennium 2000 is not requesting a broad ruling on 

                                                            
20 Pemberton v. Dr. Tieman et al., 117 Ill. App. 3d 502, 505 (1983) (citing Bauter v. Reding, 68 
Ill. App. 3d 171, 175 (1979)). 
21 Staff Response at p. 7 (emphasis added). 
22  Id. 
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discovery policy.  It is simply requesting that Staff be required to provide responsive information 

to Millennium 2000 Data Request 1.06(f). 

C. Staff’s discussion of impeaching a staff witness is a red herring. 

Starting at page 8, the Staff argues its assumption that the purpose of Data Request 

1.06(f) is to impeach its witness in this proceeding.  Staff again misunderstands the relevance 

standard.  Responsive information to Data Request 1.06(f) need not be information that is 

admissible at trial, but can also be information that leads to what is admissible.23  As noted 

before, and in the sections directly below, the Staff has taken it upon itself to conclude that 

Millennium 2000 is not similarly situation to Cricket and even accuses Millennium 2000 of not 

making such a connection.24  Responsive information to Data Request 1.06(f) is likely to be 

relevant and material to that determination. 

Later, at pages 8-9 the Staff references Dr. Zolnierek’s testimony regarding whether the 

Commission should “impose the same standards on Millennium that is has imposed on ETCs in 

the past.”25  Staff argues that Dr. Zolnierek testifies that the analyses do not have to be 

performed uniformly.  While it is true that an ETC applicant must be vetted on a case-by-case 

basis, the analysis itself must be consistent with the statutory framework.  Dr. Zolnierek appears 

to agree, stating that “the Commission should strive for uniformity in assessments where such 

uniformity does not subvert statutory ETC designation requirements”26 Additionally, the fact 

remains that Staff opined that “it does appear that the circumstances surrounding the request in 

Docket No. 10-0453 differ from those in the instant docket.”27  "Something is relevant if it tends 

                                                            
23  Leeson, 190 Ill. App. 3d at 365. 
24 Staff Response at 2, 10-13. 
25  Id. at p. 8-9 (citing its Exhibit 1 at 9). 
26 Testimony at lines 231-236. 
27 Staff Response to Millennium 2000 Data Request 1.06(d). 
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to prove or disprove something in issue.”28  Responsive information to Data Request 1.06(f) is 

likely to be relevant and material to the statutory framework analysis performed by the Staff and 

whether there are sufficient differences in those dockets..   

 
D. Cricket’s status as a wireless ETC is immaterial to the relevance of Data Request 

1.06(f). 
 
Starting at page 10 the Staff notes that Cricket had wireless ETC authority for its former 

service area at the time of the FCC’s Lifeline Reform Order.  Thus, Staff concludes, “of record 

and publicly available information within the record of Docket 10-0453 is sufficient to 

differentiate Cricket’s circumstances from those of Millennium.  Staff again tries to differentiate 

record evidence from non-record evidence.  But there is no such distinction to be made.  

Responsive information may be information that leads to admissible information,29 and the Staff 

has acknowledged that non-record information is discoverable.30  Finally, at page 11, Staff 

concludes:  “It is not clear how additional information not entered into evidence and that has not 

been shown (or even alleged) to have had any bearing on either Staff’s recommendations or the 

Commission’s decisions in Docket No. 10-0453 is relevant to this instant ETC designation 

proceeding.”31  That is precisely another point of Millennium 2000’s Motion.  The fact that it is 

not clear to Staff is not sufficient to overcome the standard of what is relevant at this stage of the 

proceeding.  At this prehearing stage of this proceeding the relevance standards of discovery 

(e.g, “the concept of relevance is broader for discovery purposes than for purposes of admitting 

                                                            
28 Pemberton, 117 Ill. App. 3d at 505. 
29 Leeson, 190 Ill. App. 3d at 365. 
30  In Re Budget, Motion to Reconsider ALJ Directive of Staff on Testimonial Filing 
Requirement (February 4, 2013) at ¶5. 
31 Staff Response at 11. 
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evidence at trial”32) and this Commission’s policy on discovery (e.g., “It is the policy of the 

Commission to obtain full disclosure of all relevant and material facts to a proceeding.”33) do not 

countenance the Staff to withhold responsive information to Data Request 1.06(f). 

E. The Staff’s conclusion that Millennium 2000 is not similarly situated to Cricket only 
demonstrates that the issue is in fact relevant and material. 
 
The Staff’s own analysis (notwithstanding the question of whether it is correct) at pages 

11-13 only cements the fact that responsive information to Data Request 1.06(f) is relevant and 

material.  At this pre-hearing phase of this proceeding it is premature for Millennium 2000 to 

respond to Staff’s conclusion.  Indeed, at this stage of the proceeding the question is not whether 

Millennium 2000 is similarly situated to Cricket, but instead the question is whether Data 

Request 1.06(f) is calculated to lead to information that is admissible at trial or to information 

that leads to information that is admissible at trial.  For the reasons stated herein the answer is 

yes. 

Conclusion 

For the reasons stated above, Millennium 2000 Inc. respectfully requests the 

Administrative Law Judge to grant its Motion to Compel and require the Staff to provide 

responsive information to Data Request 1.06(f). 

 

Dated:  August 9, 2013. 

 

 

 

                                                            
32 Leeson, 190 Ill. App. 3d at 365. 
33 83 Il. Admin. Code 200.340. 
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    Respectfully submitted, 
 
 
   __s/ Thomas H. Rowland_ 
   Thomas H. Rowland 
   Kevin D. Rhoda 
   Rowland & Moore LLP 
   200 West Superior Street 
   Suite 400 
   Chicago, Illinois 60654 
 
   Counsel for Millennium 2000 Inc.



CERTIFICATE OF SERVICE 
 

I, Thomas H. Rowland, do hereby certify that I have, on this 9th day of August 2013, 
caused to be served upon the individuals listed on the service list maintained by the Illinois 
Commerce Commission, by e-mail, a copy of the Reply to the Staff Response to the Motion to 
Compel. 
 

 

    ___s/ Thomas H. Rowland__ 

     Thomas H. Rowland 
     Rowland & Moore LLP 

Counsel for Millennium 2000 Inc. 
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