
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
AQUA ILLINOIS, INC. 
 
Petition for a Certificate of Public Convenience 
and Necessity to Construct, Operate and Maintain 
a Water Distribution System in areas of 
Kankakee and Will Counties, Illinois. 

)
)
)
) 
) 
) 

 
 

Docket No. 13-0246 
 

 
AQUA ILLINOIS, INC.’S VERIFIED MOTION FOR RECONSIDERATION  

OF THE ADMINISTRATIVE LAW JUDGE’S AUGUST 8, 2013 RULING 
 

 Pursuant to the Commission’s Rules of Practice, 83 Ill. Adm. Code § 200.190(a), Aqua 

Illinois, Inc. (“Aqua”), respectfully moves the Administrative Law Judge (“ALJ”) for 

reconsideration of the August 8, 2013 Ruling voiding the August 16 direct testimony deadline 

agreed to by the Village of Peotone (“Peotone”), the Commission’s Staff, and Aqua, and 

established by the ALJ nearly three months prior, on May 21, 2013.  For the reasons below, 

Aqua respectfully submits that Peotone, who moved to extend the agreed testimony deadline on 

August 7, 2013, should not be entitled an extension of the established schedule due to its own 

delay in pursuing discovery. 

I. INTRODUCTION 

Aqua filed its petition initiating this proceeding in response to repeated requests from its 

University Park customers for softened, filtered water.  (See generally Aqua Pet.; Aqua Ex. 1.0, 

pp. 6-7, 8, 15; Aqua Exs. 1.3, 1.5, 1.6.)  Absent good cause, Aqua cannot agree to any 

substantive delay of the proceeding; a protracted proceeding ultimately postpones the remedy to 

University Park’s complaints.  The “causes” asserted by Peotone in support of its August 7 

request to alter the case schedule—the recent production of confidential documents and its need 

for “coordination” with a putative party—are anything but “good” reasons to delay this 

proceeding.  In particular, Peotone’s delay in conducting discovery is not ground to amend the 



 
 

2 

case schedule.  As such, Aqua opposes Peotone’s request and seeks reconsideration of the ruling 

voiding the originally established August 16 testimony date.  Aqua, and, in turn, its University 

Park customers, should not be prejudiced by Peotone’s own delay and agenda.  

II. ARGUMENT 

A. Peotone Had Ample Time to Comply with the 3-Month Deadline to which It Agreed.  

 Under Commission Rules and Illinois law, a party’s own delay in serving discovery is not 

grounds to alter the case schedule.  See 83 Ill. Adm. Code § 200.410(a) (requiring requests for 

information to be made in a timely fashion and providing “No such request shall delay any 

proceeding in the absence of a showing that the requester has exercised due diligence and that 

the delay will not cause undue prejudice.”); 83 Ill. Adm. Code § 200.340 (“It is the policy of the 

Commission not to permit requests for information . . . which will delay the proceeding in a 

manner which prejudices any party or the Commission, or which will disrupt the proceeding.”); 

see also Madison Assocs. v. Bass, 158 Ill. App. 3d 526, 536 (1st Dist. 1987) (“Where the 

discovery could have been accomplished earlier, the trial court need not grant a continuance.”).   

In its August 7 motion to extend the August 16 deadline, Peotone contends it is entitled to 

more time to prepare its direct testimony because it “recently” received Aqua’s responses to its 

data requests.  (Peotone Mtn. ¶¶ 3, 5.)  That Peotone “recently”—over two weeks ago, on July 

24—received Aqua’s responses is no party’s fault but Peotone’s: it did not serve its discovery 

requests on Aqua until July 3, 2013, almost 45 days after its petition to intervene was granted.  

(See Ex. A (July 3, 2013 email attaching data requests).)  As such, there is no reason to alter the 

established case schedule.   

Regardless, Peotone received Aqua’s responses to its discovery requests well before the 

August 16 direct testimony date, and it received the limited confidential attachments responsive 
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to those requests over one-week prior to the deadline.  It should not be heard to now complain 

that it needs more time.   

Although Peotone did not provide with its motion all of the relevant dates, Aqua believes 

the Commission should be aware of them.  The pertinent timeline cannot reasonably be disputed.  

On May 16, 2013, seven weeks after receiving notice of this proceeding (see Ex. B (Mar. 

27, 2013 service ltr. to Peotone)), Peotone petitioned the Commission for permission to 

participate.  On May 21, the Commission granted Peotone’s petition.  At the same time, the ALJ 

set an intervenor direct testimony deadline of August 16, 2013—a date to which Peotone, Staff, 

and Aqua had agreed.  (Tr. at 15.)1  The August 16 date permitted Peotone nearly three months 

to conduct discovery and develop testimony responsive to Aqua’s petition filed March 27 and its 

direct testimony filed May 9.  (See Aqua Ex. 1.0.)  

One-and-a-half months after agreeing to the August 16 date, Peotone served Aqua with 

65 data requests.  (See Ex. A (July 3, 2013 email attaching data requests).)  In accordance with 

the parties’ agreement at the May 21, 2013 status, Peotone requested responses within 21 days, 

by July 24.  Aqua promptly complied, and provided Peotone with narrative responses and 

approximately 40 responsive documents, totaling over 600 pages, on July 24.  Peotone did not 

contact Aqua subsequent to that production related to Aqua’s responses. 

During the course of preparing its responses to Peotone’s discovery, Aqua identified a 

handful of responsive documents that are of a proprietary nature.  Aqua agreed to produce them 

to Peotone pursuant to a protective order entered by the Commission.  In order to reduce 

litigation on the matter, however, three business days after its July 24 document production, 

                                                
1 Given that Aqua’s petition is in response to its University Park customers’ complaints, Aqua had initially 

proposed an earlier date.  (Tr. at 13.)  In the spirit of cooperation, however, Aqua agreed to the August deadline.  (Id. 
at 13-14.)   
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Aqua shared with Staff a draft motion and proposed protective order.  One week thereafter, on 

August 6, while still awaiting Staff’s feedback, Aqua shared the draft with Peotone.  Aqua 

received both Staff and Peotone’s feedback on the proposed protective order later that day, 

revised the draft accordingly, and filed its motion and proposed order the next afternoon.  (See 

Aqua Mtn. for Protective Order (filed Aug. 7, 2013).) 

Notably, in an effort to facilitate discovery, Aqua agreed to produce to Peotone the 

confidential documents it had identified as responsive to Peotone’s discovery, despite pendency 

of the protective order, upon receipt of Peotone’s written agreement to be bound by the order 

ultimately entered by the Commission.  Aqua received signed Form 1’s from Peotone’s counsel 

on August 7, and it produced to counsel the limited confidential documents (totaling less than 

100 pages) responsive to Peotone’s data requests the same day.2 

 On the same day that Peotone received Aqua’s confidential discovery responses, but 

before its actual receipt of them, Peotone filed its motion for more time to review the documents 

Aqua had produced in discovery.  This was still one-and-a-half weeks before the deadline for 

Peotone to submit its direct testimony to the Commission.  But, as explained, that Peotone waited 

nearly two months after filing for intervention to serve data requests on Aqua is no party’s fault 

but Peotone’s.  And litigants before the Commission regularly have contracted periods of time in 

which to conduct discovery and prepare testimony.  In this case, Peotone had three months to 

prepare testimony responsive to Aqua’s March 27 petition and May 9 direct testimony.  It has 

not asserted any valid excuse for not meeting that deadline.  Perhaps most telling in this regard is 

that Peotone did not propose in its August 7 motion an alternative date for its direct testimony.   

  
                                                

2 Aqua produced a final confidential document the following afternoon upon receiving vendor approval to 
produce the document, completing the document production.   
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B. Peotone’s Association with a Putative Intervenor Is No Cause for Delay. 

 Peotone next contends in its August 7 motion that it is entitled to more time to prepare its 

testimony due to the recent proposed intervention of putative party the Village of Monee 

(“Monee”).  (Peotone Mtn. ¶¶ 6,7.)  Peotone claims, because it “is in a substantial [sic] similar 

position” as Monee, it should be permitted to coordinate its direct testimony filing with Monee’s 

own.  (Id. ¶ 7.)  But Monee should not get to file direct testimony.  Respectfully, Aqua 

understood the ALJ’s August 6, 2013 Ruling mooting Monee’s request to extend the August 16 

intervenor direct testimony date as confirming just that: Monee, if permitted to participate in the 

proceeding, will be permitted to file rebuttal testimony as provided by the case schedule set by 

the ALJ.  Put simply, Monee—due to the timing of its intervention—has forfeited the 

opportunity to submit direct testimony.  Aqua should not be forced to wait to file its own 

responsive testimony until after such time as a late intervenor files its direct. 

That aside, Peotone should not be permitted to exploit Monee’s dalliance in seeking 

intervention to buy itself more time to prepare its case.  Peotone’s motion, filed just 24-hours 

after the ALJ’s Ruling mooting Monee’s similar request, suggests that is precisely what Peotone 

hoped to do.   

C. Further Delay of the Direct Testimony Deadline Will Prejudice Aqua. 

As stated, Aqua’s petition initiating the instant proceeding was filed, in large part, in 

response to its University Park customers’ on-going complaints about the aesthetics of their 

water and their repeated requests for softened, filtered water.  (See generally Aqua Pet.; Aqua 

Ex. 1.0, pp. 6-7, 8, 15; Aqua Exs. 1.3, 1.5, 1.6.)  Accordingly, Aqua has litigated this proceeding 

with diligence and has put forth its best efforts to prevent delay.  For example, Aqua agreed to a 

reduced data request response time of three weeks.  (Tr. at 6.)  It filed its direct testimony early, 
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and just over one week after the first status conference.  (Id. (setting May 10, 2013 Aqua direct 

testimony date); Aqua Ex. 1.0 (filed May 9, 2013).)  It initially proposed June and July dates for 

Staff and intervenor direct testimony, although, in the spirit of cooperation, ultimately agreed to 

the August 16 deadline.  (Tr. at 13-14.)  It timely provided responses to Peotone’s and Staff’s 

discovery requests, and diligently sought to reach an agreement with Staff and Peotone’s counsel 

regarding the provision of confidential documents in this proceeding in an effort to reduce 

litigation on its motion for a protective order.  And, despite the pendency of such order, it 

promptly provided Peotone with confidential documents upon receipt of Peotone’s agreement to 

be bound by the order ultimately entered.  Aqua has dutifully honored the deadlines in this case; 

Aqua respectfully submits that the Commission require Peotone to likewise adhere to the August 

16 deadline to which Peotone agreed almost three months prior, on May 21, 2013.    

 WHEREFORE, for the reasons above, Aqua respectfully requests reconsideration of the 

August 8, 2013 Ruling voiding the August 16, 2013 Staff and intervenor direct testimony 

deadline previously agreed to by Peotone, Staff, and Aqua, and for such other and further relief 

as the Commission deems just and reasonable.  
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Dated: August 9, 2013      
 

Respectfully submitted, 
 

AQUA ILLINOIS, INC. 
 
/s/ Anne M. Zehr   
One of its Attorneys 

 
       Albert D. Sturtevant 

Anne M. Zehr 
Hanna M. Conger 
WHITT STURTEVANT LLP 
180 N. LaSalle, Suite 2001 
Chicago, Illinois 60601 
(312) 251-3017 
sturtevant@whitt-sturtevant.com 
zehr@whitt-sturtevant.com 
conger@whitt-sturtevant.com 
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I, Anne M. Zehr, an attorney, certify that on August 9, 2013, I caused a copy of the 

foregoing Aqua Illinois, Inc.’s Verified Motion for Reconsideration of the Administrative Law 

Judge’s August 8, 2013 Ruling to be served by electronic mail to the individuals on the 

Commission’s Service List for Docket No. 13-0246. 

/s/ Anne M. Zehr    
Attorney for Aqua Illinois, Inc. 

 


