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Prairie Point Energy, L.L.C. d/b/a Nicor Advanced Energy LLC (“NAE”) submits this 

Reply Brief on Exceptions to the Briefs on Exceptions (“BOEs”) filed by Staff of the Illinois 

Commerce Commission (“Staff”) and the Illinois Competitive Energy Association (“ICEA”) to 

the Proposed First Notice Order (“Proposed Order” or “PO”) issued by the Administrative Law 

Judge (“ALJ”) on June 26, 2013. 

NAE did not file exceptions to the Proposed Order, and supports entry of the Proposed 

Order and the proposed Rule attached thereto in their current form.  NAE appreciates the 

thoughtful and thorough effort reflected in the Proposed Order to address the various concerns 

expressed by the numerous parties to this proceeding.  In particular, NAE supports the the 

Proposed Order’s adoption of language intended to ensure that its provisions are competitively 

neutral and do not favor retail electric suppliers (“RES”) electing to solicit and enroll customers 

through a municipal aggregation process over RES utilizing direct marketing approaches. 

Except as indicated below, NAE is not offering a further reply to the exceptions filed by 

other parties.  The fact that NAE does not reply to a particular exception should not be 

interpreted to mean that NAE agrees or disagrees with such exception. 



 

2 
 

I. Response to ICEA 

A. ICEA’s Prospective Application Language is Unduly Broad and Unnecessary  

ICEA contends the Rule’s provisions should be applied prospectively and proposes to 

add new Section 470.30 to limit Part 470’s application to actions taken “in furtherance of 

Aggregation Programs with initial terms or renewal terms starting on, or after, the effective date 

of this Part.”  ICEA BOE at 1-2, Attachment A, p. 3.  While NAE agrees that certain aspects of 

the Rule should not be applied retroactively, nothing in the proposed Rule suggests that it will or 

should unwind or invalidate Aggregation Program enrollments that are already completed.  

Requirements that apply to “enrolling or re-enrolling retail customers” are already prospective in 

their application, making ICEA’s proposed language unnecessary.  Moreover, other provision of 

the Rule should apply immediately to all customers regardless of when they were enrolled, 

making ICEA’s proposed language overbroad.  The provisions of the Rule designed to ensure 

protection of customer information and competitive neutrality should apply immediately and 

regardless of when a customer became an Aggregation Customer.  To the extent an Aggregation 

Supplier is using customer-specific information in a manner prohibited by Section 470.110(a), 

such prohibited actions must cease upon the effective date of the Rule and should not be 

“grandfathered.” 

B. ICEA’s Proposal to Delete Section 470.110(a)(3) Should Not be Adopted 

ICEA proposes to delete the subsection of the proposed Rule that would require an 

Aggregation Supplier to dispose of, delete, or destroy customer specific information within 30 

days of a customer’s exit from the Aggregation Program “except as otherwise required by record 

retention obligations imposed by applicable law ….”  ICEA BOE at 2-5.   This provision is part 

of the comprehensive set of provisions in the Rule designed to ensure competitive neutrality and 
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the protection of customer information.  While an Aggregation Customer is, by definition, a 

customer of the Aggregation Supplier, NAE disagrees with ICEA’s view that the Aggregation 

Customer/Aggregation Supplier relationship is just like every other customer/supplier 

relationship.  To the contrary, Aggregation Customers are not obtained through normal 

marketing channels and enrollment practices.  Rather, such customer relationships derive from 

the use of customer specific data not available to other RES.  In the case of an applicable opt-out 

program, no affirmative action by the customer is required and the customer may or may not 

have actual notice and awareness of the Aggregation Program.  While NAE agrees there likely 

will be recurring instances where other applicable legal requirement will obligate an Aggregation 

Supplier to maintain customer information for longer than 30 days after the exit of a customer 

from the Aggregation Program, the proposed Rule already contemplates that scenario by 

automatically creating an exemption for any conflicting record retention obligations imposed by 

applicable law.  NAE does not support ICEA’s proposal to delete this provision, but would not 

oppose clarifying that the exemption applies to any legal requirement to maintain customer 

specific information for longer than 30 days. 

C. ICEA’s Proposal to Delete Section 470.240(b) Must be Rejected 

ICEA proposes to delete Section 470.240(b) of the proposed Rule.  This provision 

requires an Aggregation Supplier to destroy or return to the Governmental Aggregator any 

customer information it receives for RES customers, and is a critical piece of the Rule’s 

provisions ensuring the protection of customer information and application of the Rule in a 

competitively neutral manner.  While the Rule provides that utilities shall not disclose the 

identity of the RES when providing customer-specific data to the Governmental Aggregator 

(Section 470.100(a)(2)), a list of customers on RES supply remains highly competitively 
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sensitive information.  Such information would allow a supplier to target its marketing efforts to 

a select group of customers that has already demonstrated a willingness to switch service and 

depart from default service given an appropriate value proposition.  It would be fundamentally 

unfair and undermine the competitive neutrality of the Rule if an Aggregation Supplier were 

allowed to receive and maintain such information, and it is critical to NAE’s support of the 

proposed Rule that it maintain this provision.  ICEA ignores this critical aspect and design of the 

proposed Rule.  Similarly, the customer call center argument advanced by ICEA is forced and 

artificial, does not relate to any function the Aggregation Supplier is obligated to perform under 

the law, and does not justify providing highly competitively sensitive information of RES 

customers to the Aggregation Supplier.  Moreover, there is no basis under the law to disclose 

customer specific information of a RES customer to an Aggregation Suppler not serving that 

customer absent the customer’s consent.  20 ILCS 3855/1-92(c) (“Any corporate authority, 

township board, or county board receiving customer information from an electric utility shall be 

subject to the limitations on the disclosure of the information described in Section 16-122 of the 

Public Utilities Act and Section 2HH of the Consumer Fraud and Deceptive Business Practices 

Act ….”). 

NAE is supportive of the delicate balance achieved in the proposed Rule with respect to 

balancing the Commission’s jurisdiction over Governmental Aggregators, protection of customer 

specific information, adequate and appropriate disclosures, and competitive neutrality.  Virtually 

all parties have acknowledged the thoughtful and thorough effort reflected in the Proposed Order 

to balance these varied interests and concerns.  NAE has not taken a position on the proposals to 

define retail customers consistent with the context and use of that term to eligible retail 

customers because the proposed Rule has been drafted in a manner that, in NAE’s view, 
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adequately protects the underlying interests at stake.  But any diminishment of the protections 

included in the proposed Rule to ensure competitively neutrality and recognize the legal 

distinctions between Municipal Aggregators and Aggregation Suppliers would eliminate the 

basis for NAE’s current position, and NAE reserves its right to actively support such proposals 

here and before the Joint Committee on Administrative Rules (“JCAR”) should this proposal be 

adopted or if the Rule’s current provisions ensuring competitive neutrality are otherwise 

diminished. 

II. Response to Staff 

 Staff’s BOE engages in a wholesale rewrite of the proposed Rule attached to the 

Proposed Order.  NAE objects to Staff’s exceptions that would eliminate the protections 

contained in the proposed Rule for customer specific information and the companion provisions 

to ensure the rule is competitively neutral.  In particular, NAE objects to Staff’s exceptions 

related to the treatment of existing RES customers.  Staff would completely eliminate Section 

470.240 of the proposed Rule.  As explained above in responding to ICEA’s objections, these 

provisions are critical to ensuring that the Rule operates in a competitively neutral manner.  Staff 

exceptions in this regard should be denied. 

III. CONCLUSION 

 NAE respectfully requests that the Illinois Commerce Commission approve the Proposed 

Rule attached to the Proposed Order consistent with the arguments set forth in this Reply Brief 

on Exceptions. 
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Dated: August 7, 2013 Respectfully submitted, 

Prairie Point Energy, L.L.C. d/b/a Nicor 
Advanced Energy LLC 
 
 
 
By:               /s/  Carmen L. Fosco   

One of its Attorneys 
 

 John E. Rooney 
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