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) 
) 

 
 

REPLY BRIEF ON EXCEPTIONS OF COMMONWEALTH EDISON COMPANY 
 

Commonwealth Edison Company (“ComEd”) submits this Reply Brief on Exceptions 

relating to the Proposed First Notice Order (the “Proposed Order” or “PO”) and attached rule 

(“Rule”) issued by the Administrative Law Judge (“ALJ”) on June 26, 2013, and the Briefs on 

Exceptions (“BOEs”) filed by various parties on July 24, 2013.  Consistent with ComEd’s 

proposed exceptions to the Proposed Order and Rule, ComEd’s reply is limited to a short list of 

issues raised by the Staff of the Illinois Commerce Commission (“Staff”) and certain intervenors 

in their BOEs.  ComEd’s silence on other issues should be construed as support for the Proposed 

Order and Rule (as modified by the exceptions set forth in ComEd’s BOE).  ComEd respectfully 

requests that the Illinois Commerce Commission’s (“ICC” or “Commission”) Final Order in this 

proceeding adopt the changes to both the Proposed Order and the Rule suggested in ComEd’s 

BOE and accompanying appendices as well as the changes suggested in this Reply BOE. 

I. The Rule Should Provide a Definition for Retail Customers Receiving Service 
From a Retail Electric Supplier (“RES”) But Not as Part of a Municipal 
Aggregation Program. 

In its BOE, ComEd proposed a definition for the term “RES customer” to ensure clarity 

in the Rule and to provide a distinction between customers being served by a RES as part of a 

municipal aggregation program and those being served by a RES outside of such a program.  At 

least two other parties also raised this issue in their BOEs:  (1) the Coalition of Energy Suppliers 
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(“CES”) proposed a similar, but slightly different definition of a “RES customer” (see CES BOE 

at 9), and (2) Staff proposed a definition for the term “Non-Aggregation Customer” (see Staff 

BOE, Attachment A at 2).   

While the parties proposing such definitions appear to agree in concept, ComEd 

continues to advocate for the adoption of the definition proposed in its BOE.  The definition that 

CES proposed includes customers who have applied for RES service in addition to those who are 

receiving service from a RES.  Because the RES handles the application process, however, only 

the RES knows which customers have applied for RES service, which means other parties 

(including the electric utility) cannot know or identify those who may receive service at some 

future date.  ComEd BOE at 4-5.  Staff’s definition of a “Non-Aggregation Customer” as “a 

customer that is not an Aggregation Customer” also creates confusion.  Because the term 

“customer” is undefined, it is unclear who would fall within this grouping.  Indeed, it is unclear 

whether a customer receiving service from the electric utility would fall within that definition – a 

consequence not intended by the distinction that Staff and the parties are trying to draw here.  

Accordingly, the language proposed by ComEd in its BOE should be adopted.  ComEd BOE, 

App. B at 3. 

II. The Proposed Order and Rule Correctly Define a “Retail Customer.” 

The Rule correctly adopts the definition of a “Retail customer” in Section 16-102 of the 

Public Utilities Act, which is consistent with the Commission’s prior ruling on the issue in 

Docket No. 11-0434.  ICC Docket No. 11-0434, Final Order (April 4, 2012) at 13.  While the 

Retail Energy Supply Association (“RESA”) and Dominion Retail, Inc. (“Dominion”) sought to 

reargue the issue in this docket, RESA dropped the issue in its BOE and accepted the Proposed 

Order and Rule.  Only Dominion continues to advocate that a different, unsupported definition of 
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“retail customer” be adopted.  For all of the reasons stated in Docket No. 11-0434, by the parties 

to this docket (see ComEd Verified Reply Comments at 6, 8-9), and in the Proposed Order, the 

Rule should not be revised to incorporate Dominion’s exception.   Indeed, Dominion did not 

provide replacement language to accompany its exception, as required by the Commission’s 

Rules of Practice.  See 83 Ill. Admin. Code § 200.830(b).   

III. Staff’s Proposed Exception to and Revision of Section 470.100 Should Be 
Rejected. 

With respect to Section 470.100(a), the Rule clearly defines (i) when the electric utility is 

required to provide customer information to the Governmental Aggregator, and (ii) precisely 

what that information is.  See Rule at § 470.100(a).  In the case of an Opt-in Aggregation 

Program, the electric utility must provide the information only after the Governmental 

Aggregator requests the information and verifies that an ordinance has been adopted.  Id.  For an 

Opt-out Aggregation Program, the electric utility must provide the information only after the 

Governmental Aggregator requests the information and verifies that an ordinance has been 

adopted and an authorizing referendum has passed.  Id.  For both programs, the utility provides 

the same customer information to the Governmental Aggregator:  customer names, addresses and 

account numbers.  Id.  It is this clarity in the Rule and consistency in its application that many 

parties to this proceeding appreciated and commended in their BOEs. 

Yet, Staff’s exception and proposed revisions to Section 470.100(a) would undo these 

very accomplishments.1  Specifically, Staff would eliminate the requirement that Governmental 

                                                            
1 Staff’s proposed revisions to Section 470.100(a) of the Proposed Rule (see Staff BOE at 11-12; Attachment A at 3-
4) are confusing because that subsection is not correctly modified using underlining to reflect new proposed 
language.  In fact, the first part of the first sentence “The electric utility, upon request of the governmental 
aggregator, must submit to the requesting governmental aggregator, in an electronic format,” is language proposed 
by Staff and should be underlined.  In addition, the term “governmental aggregator” should be capitalized as it is a 
defined term in the Proposed Rule.  
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Aggregators verify the adoption of an ordinance and, if applicable, passage of a referendum.2  

Staff would also add that “at a minimum” the utility must identify certain other customers.  The 

impact of both of these revisions, however, is to inject vagueness and uncertainty into the Rule 

and processes to which it speaks.  In other words, none of the participants in the municipal 

aggregation process would have any direction regarding the appropriate timing of requests for 

customer information – because Staff would sever the link between the requests and the 

requirements to operate a municipal aggregation program.  Moreover, the “at a minimum” 

language creates further confusion regarding the scope of the utility’s obligation to identify 

certain customers.  The Rule avoids these pitfalls, and therefore should not be changed to adopt 

Staff’s proposals.   

Section 470.100(b) of the Rule, on the other hand, specifically governs the transfer of 

information from the Incumbent Aggregation Supplier to the Governmental Aggregator, and 

provides that the Incumbent Aggregation Supplier, upon request, shall provide the Governmental 

Aggregator with information that allows the Governmental Aggregator to identify Aggregation 

Customers.  The Proposed Order properly recognizes that “the best source of information 

regarding who is receiving service from the Incumbent Aggregation Supplier would be the 

Incumbent Aggregation Supplier.”  PO at 19.   

Staff, however, proposes that this transfer of information be conditioned on the utility’s 

records, and would only impose an obligation on the Incumbent Aggregation Supplier if the 

utility’s records do not distinguish between aggregation and non-aggregation customers 

                                                            
2 While Staff questions ComEd’s support of the Rule’s verification requirement based on ComEd’s filing in Docket 
No. 12-0590, that docket was designed to incorporate certain limited changes to facilitate upcoming rounds of 
aggregation.  ICC Docket No. 12-0590, ComEd’s Verified Petition for Expedited Approval of Modifications to Rate 
GAP – Government Aggregation Protocols (October 31, 2012).  Because Staff and RESA prevailed on their motions 
to dismiss that docket, the proposed changes were never explored further.  In any event, nothing in that docket 
precludes ComEd’s ability to support the Rule in this docket. 
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receiving RES service.  Yet, such a proposal fails to appreciate that the utility is not the best 

source of this information, and that the process therefore should not be focused, in the first 

instance, on the utility’s records.  Again, the Proposed Order correctly ascertains the issue and 

reaches the clearest and most efficient result.  Indeed, the Rule obviates any need for the 

Governmental Aggregator to ascertain whether the utility’s records contain the distinctions 

between customers receiving RES service and, if not, any need to initiate a second request to the 

Incumbent Aggregation Supplier for this information.  Accordingly, Staff’s proposed revision to 

this provision should not be adopted. 

CONCLUSION 
 

ComEd respectfully requests that the foregoing be taken into consideration in the 

preparation of the Proposed First Notice Order and Rule prior to publication. 

 

Dated:  August 7, 2013   Respectfully submitted, 
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