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Now Comes Dominion Retail, Inc. (“Dominion”), by its attorneys, and pursuant to 

Section 200.830 of the Rules of Practice of the Illinois Commerce Commission (“Commission”), 

hereby submits this Reply Brief on Exceptions to the Administrative Law Judge’s Proposed 

Order (“ALJPO”) issued June 26, 2013.   

In its Initial Brief on Exceptions, Dominion stated that the ALJPO properly balanced the 

interests of customers, governmental aggregators, and retail electric suppliers (RESs).  In 

particular, the ALJPO established a proper goal for the protection of customer information: 

A primary concern for the Commission in promulgating these rules is protecting 
customer-specific information that electric utilities are required to provide to 
Governmental Aggregators pursuant to Section 1-92 of the IPA Act.   
ALJPO at 18 

The Commission Staff (“Staff”) has filed a Brief on Exceptions that attempts to frustrate 

that goal by providing governmental aggregators and aggregation suppliers with sensitive 

customer information of customers that are already being served by a retail energy supplier 

(“RES”).  The Staff brief provides numerous exceptions to the ALJPO.  Dominion takes no 

position on most of the Staff’s arguments.  Dominion objects, however, to the Staff exceptions 

related to the treatment of existing RES customers.  As shown below, the Staff objects to 

virtually all of the customer information protections established in the ALJPO.  Adoption of the 



Staff’s recommendations would be anticompetitive and sow confusion in the population of 

existing RES customers.   

 
Exception No. 2:      Section 470.100 Transfer of Information 
 

In its Exception No. 2, the Staff raises several objections to the ALJPO’s careful 

treatment of the transfer of sensitive customer information.  Dominion’s discussion below 

addresses only those Staff proposals that increase the likelihood of misuse of customer data of 

RES customers.  While Dominion has no objection to the modifications to Section 470.100(b) 

proposed by Staff on pages 16 and 17 of its Brief on Exceptions, which address other issues, the 

remainder of the Staff’s proposed changes to the ALJPO and proposed rule should be rejected. 

1. When Does a Governmental Body Become a Governmental Aggregator? 

The Staff’s first objection is to the ALJPO’s finding that a governmental body is not a 

governmental aggregator until it passes an ordinance and, in the case of an opt-out program, has 

its citizens approve a referendum.  Thus, the Staff wants to allow the governmental body to 

demand from utilities customer information, including RES customer information, prior to the 

adoption of any ordinance or referendum. The Staff’s objection ignores the definition in the 

statute:  "Governmental aggregator" means one or more units of local government that 

individually or collectively procure electricity to serve residential retail electrical loads located 

within its or their jurisdiction.  § 20 ILCS 3855/1-10.  

A governmental body does not “procure electricity” simply by thinking about it.  A 

governmental body must follow the process set out in Section 1-92 of the IPA Act, which 

requires that it adopt an ordinance “under which it may aggregate in accordance with this 

Section” and if it wishes to operate its aggregation program as an opt-out program for residential 

and small commercial retail customers, “then prior to the adoption of an ordinance” it shall 

2 
 



submit a referendum to its residents for their approval of an opt-out program.  § 20 ILCS 3855/1-

92(a) (emphasis added). 

This latter requirement, that the referendum take place prior to the adoption of the 

ordinance, makes the Staff’s fall-back position illegal.  The Staff argues that at the very least, the 

Commission should allow the governmental body to receive customer information after it passes 

an ordinance and prior to the approval of a referendum. 

There is a big difference between requiring that the utility not provide names and 
addresses before an ordinance has been passed and requiring that the utility 
not provide names and addresses before a referendum has been passed.  
 
Staff BOE at 11. 

The Staff then sets out several policy reasons why it would be a good idea for the 

governmental body to obtain customer information prior to the approval of a referendum.  The 

Staff’s proposal violates the law.  Regardless of the validity of those policy considerations, the 

fact remains that in the case of an opt-out program, the approval of a referendum is a 

precondition to the approval of an ordinance adopting an opt-out program.  Until both occur, a 

governmental body is not a governmental aggregator and it has no statutory right to receive 

customer information from the utility.   

2. Should RES Customers Receive Notice of the Aggregation Program? 

Much of the Staff’s discussion in the remainder of this section of its Brief on Exceptions 

is based on the Staff’s position that “all customers, including current RES customers in 

aggregation areas, should receive Opt-In or Opt- Out notifications as required by Section 1-92 of 

the IPA Act.”  Staff BOE at 17.  This position is not supported by the IPA Act and, in fact, 

would encourage an unconstitutional impairment of contracts between a RES and its customers. 

See U.S. Const., art. I, § 10; Ill. Const. 1970, art. I, § 16.  Courts use a three part test to 
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determine if state action results in an unconstitutional impairment of contract: (1) whether 

governmental action has impaired that obligation; (2) whether the impairment of the contract is 

substantial; and (3) whether the government action serves an important public purpose. 

Commonwealth Edison Co. v. Illinois Commerce Commission, 398 Ill. App. 3d 510 529 (2nd 

Dist. 2009).  These three tests would be met if the Commission promulgates a rule that requires 

aggregation suppliers and governmental aggregators to provide existing RES customer’s with 

notice of an aggregation program.  RESs have invested substantial sums in acquiring customers 

and have contracts with those customers.  Providing their customers with notice of the 

aggregation program will confuse those customers and whether intentionally or not, encourage 

them to break their contracts with their existing RES suppliers.  Thus, a rule that requires 

existing RES customers to receive notice of an aggregation program meets the first two parts of 

the constitutional test because it would impair those customers’ obligations to their RES and do 

so in a substantial manner.  A rule that requires providing existing RES customers with notice of 

the aggregation program meets the third test because it does not serve an important public 

purpose.  There is no purpose served by notifying existing customers of RESs of a program that 

would require them to break their contracts.  In fact, such notification would generate confusion 

among those customers, thus imposing costs on their existing RES, governmental aggregators 

and aggregation supplier, all of whom will need to respond to such inquiries.  Moreover, it could 

result in slamming – either inadvertent or intentional – by the aggregation supplier.  Given all of 

these dangers, there is no justification for the Staff’s proposal that RES customers should receive 

opt-out or opt-in notices of aggregation programs. 

3. Should Aggregation Suppliers Be Allowed to Retain Customer Information of 
RES Customers? 
 

The ALJPO adds a provision in Section 470.240 requiring aggregation suppliers to 
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destroy or return to the governmental aggregator customer information RES customers.  The 

Staff wants that language stricken, thus allowing the aggregation suppliers to keep this highly 

proprietary and sensitive information about their competitors’ customers.  The only possible 

reason to allow this extraordinary release of information is to implement the Staff’s desire for 

existing RES customers to be encouraged to participate in the aggregation program.  As noted n 

the previous section of this brief, that desire is contrary to the law and to public policy.  The goal 

of this proceeding should be to enact rules that are consistent with the law, not to tip the scale in 

favor of governmental aggregation.   

Existing RES customers’ choice of supplier should be respected.  Allowing the 

aggregation supplier or governmental aggregator to include RES customers in any information 

mailings would add to customer confusion and provide the aggregation supplier with an 

improper competitive advantage.  The Commission’s rules should be competitively neutral and 

avoid anti-competitive outcomes.  The RES customers have affirmatively chosen a supplier and 

they should not be subjected to pressure or confusion to join an aggregation program.  As 

Dominion has argued throughout this proceeding, the best way to ensure that Illinois’ 

governmental aggregation program avoids promoting anticompetitive conduct is to define “retail 

customers” as those customers receiving electric service from the incumbent utility.  Thus, when 

the Act and Commission Rule address the treatment of customer data, they are only addressing 

non-RES customer data.  The definition of retail customers proposed by Dominion keeps RES 

customer information – especially the critical account numbers, which could be used to transfer 

accounts - out of the hands of both the aggregation supplier and the governmental aggregator 

without the need for special rules addressing each conceivable way that the aggregation program 

could be anticompetitive and/or impair existing contracts. 
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Nevertheless, given that the ALJPO has rejected that definition, the next step is to ensure 

that the rule protects that RES customer data, which the ALJPO has done.  The Staff’s proposed 

modifications evade those protections.  Thus the Staff’s proposed modifications to the rule and 

its proposed changes to the ALJPO on pages 17 to 22 of its Brief on Exceptions should be 

rejected.  

 

Exception No. 6: Section 470.240 RES Customers 
 
In this section of its Brief on Exceptions, the Staff continues to promote its preference 

that all customers, including the existing customers of RESs, should receive opt-out or opt-in 

notices.  Thus, the Staff proposes modifications to the findings in the ALJPO that prohibit 

aggregation suppliers and governmental aggregators from providing notices to existing RES 

customers.  For the reasons stated above, the Staff proposal is contrary to law and public policy.  

Customers with a contractual obligation to a RES should not receive an opt-in or opt-out notice 

that leaves the impression that their governmental authority is encouraging them to break their 

contracts.  The provision of such notices no matter how carefully written, is anticompetitive and 

will result in customer confusion about their responsibilities.  The Staff’s proposal and should be 

rejected. 
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Dated:  August 7, 2013 

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
      
ATTORNEYS FOR Dominion Retail, Inc.  
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a copy of Dominion Retail, Inc.'s Reply Brief on Exceptions has been 
served upon the parties reported by the Clerk of the Commission as being on the service list of 
this docket, on the 7th day of August, 2013, by electronic mail. 
 
 
     /s/ Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     krhoda@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
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