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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission    ) 

 On Its Own Motion     ) 

        ) Docket No. 11-0593 

  v.      ) 

        ) 

Commonwealth Edison Company    ) 

Investigation into compliance with the efficiency  ) 

Standard requirement of Section 8-103 of the   ) 

Public Utilities Act      ) 

   

REPLY BRIEF ON EXCEPTIONS  

OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois, pursuant to Part 200.830 of the Commission’s Rules of Practice, hereby submit 

their Reply Brief on Exceptions in response to the Brief on Exceptions filed by Commonwealth 

Edison Company ("ComEd" or "the Company") and the Staff of the Illinois Commerce 

Commission ("Staff") in the above-captioned proceeding. 

I. INTRODUCTION 

This Reply Brief on Exceptions responds, inter alia, to certain arguments presented in 

Staff's Brief on Exceptions related to the proper methodology for the banking of energy savings 

in excess of ComEd's annual allocation of energy savings.  The People urge the Commission to 

reject both the Proposed Order's conclusion on the issue, as previously discussed in the AG Brief 

on Exceptions, as well as Staff's suggestions for additional language that misstate the facts and 

law related to banking.    
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II. ARGUMENT 

 

A. Staff's Proposed Exceptions Misstate The AG Position And Wrongly 

Advocate That ComEd Be Permitted To Bank Energy Savings 

Based On A Calculation That Incorporates DCEO's Allocated Savings Goal. 

 

 In its Brief on Exceptions, Staff offers proposed language for the conclusion at pages 14 

and 15 of the Proposed Order ("PO") related to the computation of permitted banked energy 

savings.  Specifically, Staff recommends adding the following language at the end of the PO's 

conclusion:   

The Commission notes that all parties which have addressed this 

issue in testimony agree that ComEd should be permitted to bank 

the maximum amount of energy savings permissible by law.  The 

Commission agrees with Staff that the methodology approved in 

the PY2 Order is beneficial in that it gives ComEd an incentive to 

fill shortfalls by DCEO, thereby helping to ensure that the goals set 

forth in Section 8-103(b) of the Act are achieved.  We concur in 

the Staff's position that the statutory energy savings goal of 

584,077 MWhs was exceeded by 75,472 MWh in PY3, resulting in 

a total of 97,777 cumulative banked MWhs, or by 58,408MWh 

from PY3.  We do so to provide ComEd with incentive to make 

good any shortfall resulting from DCEO's failure or inability to 

meet goals, as noted in our prior orders. 

 

Staff BOE at 6-7.  This suggested language and conclusion should be rejected for a couple of 

reasons.   

 First, the notion that "all parties…agree that ComEd should be permitted to bank the 

maximum amount of energy savings permissible by law" misstates the facts and law related to 

this docket.  Neither Section 8-103 nor any provision of the Public Utilities Act makes any 

mention of banking.  Banking is a concept introduced by ComEd's in its first three-year plan 

docket, Docket No. 07-0540.  Second, the position of the AG, as clearly articulated in the 

testimony of AG witness Philip Mosenthal, is that ComEd should be permitted to bank 10% of 

its allocated energy savings – not a combined amount that incorporates DCEO's savings goal and 
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thereby enables them to bank 12% of energy savings – an amount that exceeds the Commission's 

prior declaration that banking should be limited to 10% of energy savings goals.  ICC Docket 

No. 07-0540, Order of February 6, 2008 at 40-41. 

Staff's defense of the methodology wrongly endorsed in the Proposed Order ignores 

several inequities that in the end, undermine the General Assembly's designation of annual 

energy savings goals and the Commission's original finding that banking should be limited to 

10% of energy savings in the Docket No. 07-0540 Order.  ComEd’s proposed method of 

calculating banked savings based on DCEO’s portion of the goal -- despite DCEO not meeting 

its goal and ComEd not being responsible for this portion of the goal -- effectively captures an 

extra 20% more banked savings (applying the 10% banking limit to an additional 20% more 

savings, with DCEO’s portion) than would otherwise occur without inclusion of the DCEO 

portion of the savings goal.  Such a result is illogical and contrary to Section 8-103(b) and (k) of 

the Act, subsections which clarify utility and DCEO energy savings responsibilities.   AG Ex. 1.0 

at 10. 

As noted in the AG Brief on Exceptions, ComEd, in effect, is getting credit for additional 

banked savings despite the fact that in PY3, DCEO not only did not meet its 20% of overall 

energy savings goal, but actually only achieved about 43% of that goal.
1
  Clearly, it would not be 

appropriate to allow DCEO to bank 10% of its energy savings goal when it failed to even come 

close to meeting its goal, just because ComEd captured excess savings.  However, Staff's and the 

Proposed Order’s proposed banking methodology permits ComEd to receive credit for this 

additional theoretical banked savings opportunity (the 10% of DCEO’s individual goal) to 

ComEd to apply to its future goals.   

                                                 
1
 See ComEd Exhibit 1.0 Corrected at 4, 7 (percentage calculated from numbers provided in testimony) 
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Finally, Staff's view that a utility should be permitted to earn a higher banking amount 

than 10% of its energy savings goals suggests banking caps have no purpose.  That suggestion is 

contrary to the Commission's and Staff's original conclusion regarding permissible banking in 

Docket No. 07-0540, wherein the Commission stated:   

Analysis and Conclusions  

With regard to ―banking energy savings, we agree with Staff’s construction of the 

 statute. For example, in the first year of its implementation, the statute requires that:  

 

Notwithstanding the requirements of 

subsections (b) and (c) of this Section an electric 

utility shall reduce the amount of energy efficiency 

and demand-response measures implemented in any 

single year by an amount necessary to limit the 

estimated average increases in the amounts paid by 

retail customers in connection with electric service 

due to the cost of these measures to . . . in 2008, no 

more than 0.5% of the amount paid per 

kilowatthour by those customers during the year 

ending May 31, 2007. 

 

(220 ILCS 5/12-103(d) and (d)(1)). (Emphasis added). The plain language in the 

statute does not allow utilities or DCEO to 'carry over' excess energy savings. 

However, it seems to be inevitable that some de minimus 'carry over' of energy 

savings would have to occur.  It also appears to be likely that the General 

Assembly would have been aware of that fact when drafting the statute. It is quite 

possible that the General Assembly chose the language in question to avoid one of 

the situations mentioned by Staff, that, a utility could 'bank' energy savings in 

such a manner as to render its program in a 'banked' year to be an ineffectually 

slight amount, or, even non-existent. We note that DCEO’s approach strikes a 

balance between the concerns expressed by ComEd, that it may not know when it 

reaches the statutory goal, and that expressed by Staff which is, essentially, that 

utilities should not be provided with a motivation to decrease spending on energy 

efficiency programs in the 'banked' year(s). Limiting the amount of allowable 

'banked' energy savings to a percentage of the 'banked' year’s energy savings is 

reasonable. It is also reasonable to limit the amount that can be 'banked' to one 

which would only allow utilities to 'bank' a de minimus carry over, as anything 

further would violate the statute. Therefore, ComEd’s and DCEO’s request for 

Commission approval of 'banked' energy savings is granted, but, they may 'bank' 

no more than 10 percent of the energy savings required by statute in the year, in 

which, it is 'banked'. 
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Docket No. 07-0540, Order of February 6, 2008 at 40-41 (emphasis added).  This order (which 

never addressed the issue the AG raises here related to incorporating DCEO's combined goal in 

the banked savings calculation) was specific in its finding that banked savings should be limited 

to 10% -- not the 12% that ComEd effectively gains through the Staff-endorsed computation 

methodology.   

 In sum, the Commission should reject Staff's recommended language change, as well as 

the finding in the Proposed Order at pages 14-15 that permits ComEd to parlay the DCEO 

savings allocation amount into a 12% banked savings amount.  

B. The Proposed Order Correctly Concluded That Staff's Concern About CFL 

Carry-over Is Premature. 

 

At pages 7-10 of the Brief on Exceptions, Staff takes issue with the Proposed Order's 

conclusion that it is not necessary at this time to determine an explicit savings approach 

regarding CFL carryover savings to be calculated in future years.  Staff BOE at 6-10.   CFL 

"carryover" refers to refers to CFLs that are purchased in a current program year, but are not 

completely installed until future years.  AG Ex. 2.0 at 14.  Staff argues that the Commission 

should find that the statewide Technical Resource Manual, which establishes evaluation 

parameters for PY5 (electric) and PY2 (gas) approved by the Commission in its January 9, 2013 

Order in Docket No. 12-0528, "impacts the PY3 purchased CFL light bulbs that are then 

installed in PY5."  Staff BOE at 7.  Staff's view is that guidance in this Commission order that 

CFLs purchased in PY3 for future use the statewide TRM should be calculated based on the most 

appropriate savings estimates at the time of actual installation, rather than based on savings 

estimates from the initial year of purchase.  Staff BOE at 7-8. 
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While the People concur with Staff on this evaluation methodology, we also agree with 

the Proposed Order's conclusion that the Commission need not address the issue at this time.  As 

noted by AG witness Mosenthal, the carryover savings Staff is addressing will be claimed in 

PY4 and PY5.  As a result, the newly filed statewide TRM should prevail as the documentation 

of appropriate savings calculations, and the savings for PY4 and PY5 are not yet before the 

Commission.  The Proposed Order correctly pointed out that there is an effective collaborative 

process in the Stakeholder Advisory Group ("the SAG") to address this issue and potentially 

reach consensus prior to any future savings claim filings by ComEd and other utilities in PY4 

and PY5.  PO at 20.  For all of these reasons, the People support the Proposed Order's conclusion 

on this point.   

III. CONCLUSION  

 The People of the State of Illinois urge the Commission to modify the final Order in this 

proceeding consistent with the conclusions outlined in the AG Brief on Exceptions and this 

Reply Brief on Exceptions. 

Respectfully submitted, 

 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 
Senior Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph St., 11th Floor 

Chicago, IL 60601 

Telephone (312) 814-3736 

Email: klusson@atg.state.il.us 

 

 

     

Dated:  August 7, 2013 
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