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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

Illinois Commerce Commission    ) 

 On its Own Motion     ) 

       ) Docket No. 12-0456 

Development and adoption of rules    ) 

concerning municipal aggregation   ) 
 

THE RETAIL ENERGY SUPPLY ASSOCIATION 

REPLY TO BRIEFS ON EXCEPTIONS 

 

 Pursuant to 83 Ill. Adm. Code Section 200.830 and the schedule established by the 

Administrative Law Judge (“ALJ”) in this proceeding, concerning the adoption by the Illinois 

Commerce Commission (“Commission”) of rules for governmental aggregation, the Retail Energy 

Supply Association (“RESA”)
1
 submits its Reply to Briefs on Exceptions to the ALJ’s Proposed 

Order (“ALJPO”).  In addition to RESA, Briefs on Exceptions were filed by the following parties: 

Ameren Illinois Company, the City of Chicago, the Coalition of Energy Suppliers, Commonwealth 

Edison Company, Dominion Retail, the Commission Staff, the Illinois Competitive Energy 

Association (“ICEA”), and the Metropolitan Mayors Caucus.  With one exception, the Commission 

Staff, the parties in their briefs on exceptions proposed relatively minor modifications to the proposed 

rules attached to the ALJPO (the “Proposed First Notice Rules”).   However, the Commission Staff 

basically proposes to gut the Proposed First Notice Rules and reinstate the rules proposed by the  

Staff in this proceeding (the “Staff’s Draft Rules”), rules that would tilt the playing field in favor of 

                                                 
1
 RESA’s members include AEP Energy, Inc.; Champion Energy Services, LLC; ConEdison Solutions; Constellation 

NewEnergy, Inc.; Direct Energy Services, LLC; Energetix, Inc.; GDF SUEZ Energy Resources NA, Inc.; Hess 

Corporation; Homefield Energy; IDT Energy, Inc., Integrys Energy Services, Inc.; Just Energy; Liberty Power; MC 

Squared Energy Services, LLC; Mint Energy, LLC; NextEra Energy Services; Noble Americas Energy Solutions LLC; 

NRG, Inc.; PPL EnergyPlus, LLC; Stream Energy; TransCanada Power Marketing Ltd.; and TriEagle Energy, L.P..  The 

comments expressed in this filing represent the position of RESA as an organization but may not represent the views of 

any particular member of RESA. 
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Retail Electric Suppliers (“RES”) which emphasize governmental aggregation as their preferred 

method of marketing.  Consequently, this Reply to Briefs on Exceptions will focus on the Staff’s 

Brief on Exceptions and, to a lesser extent, will address some of the proposed modifications 

contained in ICEA’s Brief on Exceptions. 

RESPONSE TO COMMISSION STAFF 

Effectively, Staff wants to substitute Staff’s Draft Rules in place of the Proposed First Notice 

Rules.  Specifically, Staff wants to: 

 delete Proposed Section 470.210, Customer Disclosures, of the Proposed First Notice 

Rules in its entirety and substitute its own language,  

 delete Proposed Section 470.220, Opt-out Aggregation Provisions, in its entirety and 

substitute its own language,  

 delete Proposed Section 470.230, Opt-in Aggregation Provisions, in its entirety and 

substitute its own language,  

 delete Proposed Section 470.240, RES Customers, and  

 delete Proposed Section 470.250, Customers on Utility Hourly Service.  

The Commission should reject Staff’s attempt to substitute its rules for the Proposed First Notice 

Rules because Staff’s Draft Rules evidence a distinct preference for governmental aggregation over 

other marketing approaches to mass market customers.  RESA supports the Proposed First Notice 

Rules because those rules provide a balanced approach towards marketing to mass market customers, 

and appropriately recognize that both direct marketing and governmental aggregation should be made 

available to RESs.  In contrast, Staff’s Draft Rules elevate municipal aggregation as the preferred 

marketing channel, at the expense of those RESs employing direct methods requiring affirmative 

action on the part of the customer.   
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Staff’s proposed wholesale revisions to the Proposed First Notice Rules would also facilitate 

the unauthorized switching of, or allow an Aggregation Supplier to market to, customers already 

being served by a RES, as recognized by the ALJPO.  (ALJPO, pp. 18-19)  If Illinois is to have a 

dynamic, competitive market that supports both municipal aggregation as well as direct marketing, 

then the Commission needs to ensure that both types of competitive activity operate on a level 

playing field.    The Proposed First Notice Rules do so, but if revised as recommended by the Staff, 

they would not. 

Staff wants to eliminate the distinction, made in the ALJPO and the Proposed First Notice 

Rules, between the customer information that a Governmental Aggregator can receive and the 

customer information that an Aggregation Supplier (the RES chosen by the Governmental 

Aggregator for its aggregation program) can receive.  Proposed Section 470.240, RES Customers, 

prohibits the Aggregation Supplier from sending notices to RES customers and requires the 

Aggregation Supplier to destroy or return to the Governmental Aggregator any RES customer 

information that it receives from the Governmental Aggregator.  Staff, however, disagrees stating its 

position that “all customers, including RES customers in aggregation areas, should receive Opt-In or 

Opt-Out notifications as required by Section 1-92 of the Illinois Power Agency Act (“IPA Act”) (20 

ILCS 3855/1-1 et seq.).  (Staff BOE, p. 16) 

However, the Staff provides no analysis nor any specific citation for its position that Section 

1-92 of the IPA Act requires RES customers to receive such notifications.  In fact, there is no support 

in Section 1-92 of the IPA Act for Staff’s position.  Section 1-92, inter alia, requires electric utilities 

to provide names, addresses, and account numbers of customers to those entities defined in the First 

Notice Proposed Rules as Governmental Aggregators.  Moreover, the First Notice Proposed Rules do 

not attempt to restrict the use of Governmental Aggregators of such information, nor to set forth 
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requirements for use of such information; e.g. that a Governmental Aggregator must send out Opt-In 

or Opt-Out notifications to all customers in its area.  Simply put, there is nothing in Section 1-92 of 

the IPA Act that contemplates, let alone requires, that Aggregation Suppliers (the RESs selected by 

Governmental Aggregators for their Aggregation Programs) are to receive the names, addresses and 

account numbers of RES customers.   

The First Notice Proposed Rules provide appropriate protection to RES customer information.  

As stated in the ALJPO: 

The Commission is very concerned with the protection of customer information and the 

avoidance of ‘slamming’ of customers.  It is the Aggegat[ion] Suppliers’ receipt of 

information that could enable illegal switching that drives the need for regulation…In no 

circumstances, for either Opt-In or Opt-Out should the Aggregation Supplier send notices or 

marketing regarding Aggregation Programs to customers on RES supply…”  (ALJPO, pp. 18-

19) 

 

  

 In conclusion, the Staff’s proposed revisions to the Proposed First Notice Rules discussed 

above would completely undermine the reasoned analysis of the ALJPO creating a distinction 

between RES customers and the electric utilities’ bundled customers and would facilitate the 

unauthorized switching of RES customers.  Staff’s proposal to eliminate the proposed rules set forth 

in Proposed Sections 470.210 through 470.250 of the Proposed First Notice Rules and replace them 

with its own language, which had been rejected by the ALJPO, after a careful analysis, should not be 

allowed. 

RESPONSE TO ICEA 

 In general, ICEA’s proposed modifications appear to be designed to favor those RESs who 

utilize governmental aggregation as their preferred marketing method.  However, nowhere in the IPA 

Act does it state that governmental aggregation shall be the preferred way for residential and small 
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commercial customers to reap the benefits of retail competition.  RESA opposes four of those 

proposed modifications. 

 First, ICEA proposes that a new Section 470.30 be added to the Proposed First Notice Rules 

to provide that Part 470 should be applied prospectively to make clear that  “the rights and 

obligations of Aggregation Suppliers and Electric Utilities as they interact with Governmental 

Aggregators and each other in furtherance of Aggregation Programs with initial terms or renewal 

terms starting on, or after, the effective date of this part”.  (ICEA BOE, pp. 1-2)  While RESA 

generally acknowledges the prospective application of rules, such as the Proposed First Notice Rules, 

some of the changes should apply to Aggregation Programs that already exist, such as provisions for 

the destruction of customer data.  The reason for this application is that the rule does not change the 

terms of the current agreement entered into between the Governmental Aggregator and the 

Aggregation Supplier, but rather applies to an act in the future – when the current program either 

ends or is replaced by a subsequent agreement.  Similarly, any other such provisions that require a 

future action on the part of the parties to an Aggregation Program should also apply. 

 Second, ICEA proposes that Proposed Section 470.110 (a) (3) should be deleted from the 

Proposed First Notice Rules.  (Id., pp. 2-5)  This proposal should be rejected.  Proposed Subsection 

470.110 (a) (3) of the Proposed First Notice Rules is necessary to provide some protection against 

misuse of customer information by Aggregation Suppliers by requiring the disposal, deletion, and/or 

destruction of customer-specific information in the following two situations:  1) within 30 days 

following a customer’s exit from the Aggregation Program, and 2) within 30 days following the end 

of the term during which the Aggregation Supplier is providing service to the Aggregation Program.  

Not only should the proposed subsection be retained, there is one additional situation which should 

be covered, as pointed out in RESA’s Corrected Brief on Exceptions at pages 3-4:  the Aggregation 
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Supplier should dispose of, delete, and/or destroy all customer-specific information within 30 days 

after a customer opts out of the Aggregation Program.  In addition, while it is appropriate to allow 

retention of customer-specific information to the extent required by record retention obligations 

imposed by law, it should be made clear that the Aggregation Supplier may not use such information 

for marketing purposes.  Consequently, rather than deleting Proposed Subsection 470.110 (a) (3), it 

should be revised as follows: 

Except as otherwise required by record retention obligations imposed by applicable law, 

within 30 days following: a customer opting out of the Aggregation Program, a customer’s 

exit from the Aggregation Program or the end of the term during which the Aggregation 

Supplier is providing service to the Aggregation Program the Aggregation Supplier must 

dispose of, delete, and/or destroy all customer-specific information in whatever format that is 

in its possession as a result of having been the Aggregation Supplier to an Aggregation 

Program.  The Aggregation Supplier may not use customer-specific information retained due 

to record retention obligations to market to customers. 

  

 Third, ICEA proposes that Proposed Subsections 470.220 (c) (1) and 470.220 (c) (2) (C) of 

the Proposed First Notice Rules be modified to eliminate the requirement for a “pre-paid” postcard, 

noting that such a requirement can be a cost-burden, particularly for larger aggregations.  (ICEA 

BOE, p. 7)  In this regard, the Metropolitan Mayors Caucus makes a similar proposal—that the 

Proposed First Notice Rules be revised to require “a postage paid postcard”, not a “postage pre-paid 

postcard”.  (Metropolitan Mayors Caucus BOE, p. 6)  RESA prefers the modification recommended 

by the Metropolitan Mayors Caucus and, if the Commission is inclined to make a modification, 

RESA supports that modification. 

 Fourth, ICEA recommends that Proposed Subsection 470.240 (b) be deleted from the 

Proposed First Notice Rules.  This is the subsection requiring that the Aggregation Supplier destroy 

or return to the Governmental Aggregator, customer information of RES customers it received from 

the Governmental Aggregator”.  (ICEA BOE, p. 8)  For the reasons previously stated in response to 
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Staff’s BOE, the Aggregation Supplier should not receive customer information about RES 

customers.  The ALJPO clearly articulated why it would not be appropriate for Aggregation Suppliers 

to receive information about the customers of other RESs.   ICEA’s recommendation should be 

rejected. 

 

 

CONCLUSION 

 

 In conclusion, the ALJPO and the Proposed First Notice Rules represent a reasonable effort to 

create competitive neutrality between those Retail Electric Suppliers which favor governmental 

aggregation as their marketing channel and those Retail Electric Suppliers which use direct marketing 

channels.  The Commission should reject the attempt of the Staff to substitute its proposed rules 

which unfairly tilt the playing field in favor of those RESs which favor governmental aggregation as 

their marketing channel.  The Commission should adopt the Proposed First Notice Rules, after 

reflecting the three exceptions raised by RESA in its Brief on Exceptions. 

 

Dated:  August 7, 2013 

 

     Respectfully submitted, 

     Retail Energy Supply Association 

 

     By:  /s/Gerard T. Fox 

      Gerard T. Fox 
 

 

 

Law Offices of Gerard T. Fox 

Two Prudential Plaza 

180 North Stetson 

Suite 3500 

Chicago, IL 60601 

(312) 268-5674 

gerardtfox@aol.com 
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NOTICE OF FILING 

 

 Please take note that on August 7, 2013, I caused to be filed via e-docket with the Chief Clerk 

of the Illinois Commerce Commission, the attached Reply to Briefs on Exceptions on behalf of the 

Retail Energy Supply Association in this proceeding. 

 

Dated:  August 7, 2013 

 

 

       /s/GERARD T. FOX 

       Gerard T. Fox 

 

 

 

 

CERTIFICATE OF SERVICE 

  

 I, Gerard T. Fox, certify that I caused to be served copies of the foregoing Reply to Briefs of 

Exceptions of the Retail Energy Supply Association upon the parties on the service list maintained on 

the Illinois Commerce Commission’s eDocket system for Ill. C. C. Docket 12-0456 via electronic 

delivery on August 7, 2013. 

 

 

 

       /s/ GERARD T. FOX 

       Gerard T. Fox 

 

                               

 

 

 

 

 


