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STATE OF ILLINOIS 

 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission  :   
On its Own Motion  :   
 :  Docket No. 12-0456 
 : 
Development and adoption of rules  :    
Concerning municipal aggregation : 
 : 
    

REPLY BRIEF ON EXCEPTIONS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.830 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.830), 

respectfully submits its Reply Brief on Exceptions in the instant proceeding. 

I. BACKGROUND 

In an Initiating Order dated July 31, 2012, the Commission initiated a proceeding 

to develop rules regarding municipal aggregation to implement the appropriate 

provisions of the Illinois Power Agency Act (“IPA Act”) and the Public Utilities Act 

(“PUA”).  Initiating Order, Docket No. 12-0456, July 31, 2012, at 2.  The following parties 

intervened:  the People of the State of Illinois (“AG”), Citizens Utility Board (“CUB”), 

Ameren Illinois Company (“Ameren”), Dominion Retail, Inc. (“Dominion”), the Retail 

Energy Supply Association (“RESA”), Constellation NewEnergy, Inc. (“Constellation”), 

Mt. Carmel Public Utility Co. (“Mt. Carmel”), Commonwealth Edison Company 

(“ComEd”), the Illinois Competitive Energy Association (“ICEA”), the City of Chicago 

(“City”), Integrys Energy Services, LLC (“Integrys”), Wind on the Wires (“WOW”), CNT 
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Energy (“CNT”), Interstate Gas Supply, Inc. (“IGS”), MC Squared Energy Services, LLC 

(“MC Squared”), FirstEnergy Solutions Corp. (“FirstEnergy”), National Energy Marketers 

Association (“NEMA”), Prairie Point Energy, LLC d/b/a Nicor Advanced Energy, LLC 

(“Prairie Point”), the Coalition of Energy Suppliers (“CES”), Metropolitan Mayors Caucus 

(“MMC”), the Building Owners and Managers Association of Chicago (“BOMA”), and the 

Illinois Power Agency (“IPA”).  The parties conducted several workshops throughout the 

months of September and October, 2012, and Staff circulated a draft rule to workshop 

participants on October 11, 2012, upon which parties informally commented.  On 

November 1, 2012, Staff filed its Draft Rule which addressed some of the comments 

received by the parties during the informal workshop and comment process. On 

November 28, 2012, the parties filed their Initial Comments (“Initial Comments”) in 

response to Staff’s Draft Rule. On December 12, 2012, the parties filed Reply 

Comments (“Reply Comments”).  On March 27, 2013, the ALJ issued a Ruling directing 

the parties to file additional verified comments by April 10, 2013 on several issues.  On 

June 26, 2013, the ALJ issued a Proposed First Notice Order (“ALJPO”).  On July 24, 

2013, the following parties filed Briefs on Exception (“BOEs”):  RESA, ICEA, the City, 

ComEd, Ameren, WOW, Dominion, CES, MMC and Staff.  These reply exceptions 

follow.   

II. REPLY TO EXCEPTIONS 

A.   Introduction 

Staff responds to the exceptions filed by the parties.  Where Staff does not 

respond, it rests on the positions previously taken in its BOE and briefs.     
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B. Authority for Promulgating a Rulemaking  

ComEd argues that the PUA “does not contemplate an opt-out aggregation 

scenario,” and therefore does not provide statutory authority for “the specific opt-in and 

opt-out aggregation programs described in Section 1-92.”  ComEd BOE at 2.  

Furthermore, ComEd argues Section 16-104(b) of the PUA is limited on its face to opt-in 

aggregation.  Id. As Staff will demonstrate below, the Commission should reject 

ComEd’s arguments.  

First, Section 16-104(b) of the PUA says, in part, “[t]he Commission may adopt 

rules and regulations governing the criteria for aggregation of the loads utilizing delivery 

services.”  220 ILCS 5/16-104(b).1  The ALJPO correctly states that “[m]unicipalities 

have the authority to participate in Governmental Aggregation through Section 1-92 of 

the IPA Act and the RES gains its authority to participate in Governmental Aggregation 

through Section 16-104 of the PUA.”  ALJPO at 12.  Of note, contrary to ComEd’s 

argument, the statute on its face offers no limitation as to the rulemaking authority the 

Commission has over the criteria for aggregation of load utilizing delivery service. 

Indeed, there is no such limitation on the Commission’s rulemaking authority over 

municipal aggregation.  See 220 ILCS 5/16-104(b). 

Second, ComEd inaccurately argues that Section 16-104(b) does not 

contemplate an opt-out aggregation scenario.  ComEd BOE at 2.  Apparently, ComEd 

makes this argument because electric utilities must allow aggregation of load only for 

any voluntary grouping of customers.  Id.  Following ComEd’s argument to its logical 

                                            
1
 This means that aggregation of any load that has elected to receive power and energy from 

suppliers other than the public utility, including municipal aggregation, is explicitly within the 
Illinois Commerce Commission’s rulemaking authority. 220 ILCS 5/16-104(b); 220 ILCS 5/16-
102. 
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conclusion, ComEd is arguing that opt-out municipal aggregation does not result in a 

voluntary grouping of customers for aggregation of load.  Id.; see 220 ILCS 5/16-104(b).  

Staff disagrees. In either form (opt-out or opt-in), customers choose whether to 

participate in municipal aggregation offered by a Governmental Aggregator; 

participation is entirely voluntary.  See 20 ILCS 3855/1-92.  Moreover, limitations placed 

on the electric utilities under Section 16-104(b) of the PUA do not inform the rulemaking 

authority of the Commission; clearly the Commission and the electric utilities are 

different entities, and any efforts ComEd has made in its argument to conflate them are 

inappropriate and should be ignored. Therefore, Staff recommends the Commission 

retain the relevant ALJPO language as drafted by the ALJ.  See ALJPO at 12. 

 

C. Protecting Customer-Specific Information 

RESA and ICEA argue that Aggregation Suppliers should be required to destroy 

all customer-specific information within 30 days after a customer opts-out of the 

Aggregation Program.  RESA BOE at 3; ICEA BOE at 8-12.  While Staff does not 

disagree with the intent, Staff is concerned the proposed language could result in 

confusion on the customers’ part.  For instance, if a customer opts-out but forgets 

he/she did so, he/she might contact the Aggregation Supplier to discovery why he/she 

was not part of the Aggregation Program.  If the information related to that customer 

had already been destroyed, the Aggregation Supplier would be unable to defend its 

exclusion of that customer from the Aggregation Program.  Staff recommends this 

modification to the ALJPO be rejected.     
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D. Response to Ameren   

Ameren references a potential conflict between the Proposed Rule Section 

470.100 and its Government Aggregation Services Tariff, specifically, what steps 

Ameren takes to provide information to the Governmental Aggregator.  Ameren BOE at 

2, 4-8.  Staff notes that the Ameren tariff is in place due to the Commission’s purposeful 

inaction (pass to file), not the Commission’s explicit approval of Ameren’s tariff, contrary 

to ComEd’s and Ameren’s assertions otherwise.  Ameren BOE at 2; ComEd BOE at 4, 

fn 1.   First, any tariff that conflicts with a Commission Rule would need to change to 

conform to the Rule.  Discussions as to “conflict” between the Proposed Rule and any 

tariff should be ignored.  

Second, the Commission merely passed to file Ameren’s Rate GA tariff, which is 

not equivalent to the Commission sanctioning that tariff.  See A. Finkl and Sons Co. v. 

Ill. Commerce Comm’n, 325 Ill. App. 3d 142, 151 (4th Dist. 2001) (internal citations 

omitted). “A decision to pass a tariff to file . . . rates . . . is not an inquiry into the 

propriety of the rates as in a formal hearing under section 9-201(b). Under section 9-

201(a) of the [PUA], if the ICC does not suspend the rates, the utility is not required to 

justify its rates as it must in a formal hearing.” Id.; see also Antioch Milling Co. v. Public 

Service Co. of Northern Ill., 4 Ill. 2d 200, 206, 123 N.E. 2d 302, 305 (1954). The 

Commission made no judgments as to the propriety of Ameren’s GA tariff, and ComEd 

and ICEA are remiss in pointing to that tariff as evidence the Commission condoned or 

sanctioned it.  

Moreover, the Commission cannot require the Governmental Aggregator to wait 

to receive customer information.  Ameren proposes imposing a requirement on 

Governmental Aggregators before Ameren would provide information to them.  Ameren 
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BOE at 2.  This is improper for the Commission to require, as the Commission has no 

authority over municipalities, townships, or counties, and cannot, therefore, impose any 

requirement on them.   

E. Termination Fees 

CES is opposed to early termination fees for opt-out aggregations and to the fact 

that the ALJPO appears to permit them without any kind of cap on such a fee.  CES 

BOE at 5-8.  Staff’s proposal on this issue of a two-year fee-free period is an 

appropriate compromise between the ALJPO and CES’s position in that it does not 

attempt to regulate the contracts between a supplier and a governmental aggregator, 

and protects customers.  As stated in Staff’s BOE:  

Staff’s proposed rule does not put a limit on the length of contracts 
between the Governmental Aggregator and the RES. It simply allows 
customers the option to leave the program after two years without an early 
termination fee. Again, Staff’s proposal is a middle ground between 
prohibiting early termination fees and prohibiting restrictions regarding 
termination fees. 

 
 Staff BOE at 31.    
 
Staff continues to recommend a two year fee-free period for opt-out customers. 
 

F. 18-Day Opt Out Period 

CES argues customers should have at least one full billing cycle within which to 

opt-out of a municipal aggregation program.  CES BOE at 11. Staff urges the 

Commission to reject this argument; Staff’s position is that 18 days strikes the 

appropriate balance between customer protection and implementing the municipal 

aggregation program in a timely manner.  The 18-day opt-out period allows customers 

sufficient and consistent opportunities to exercise their right to opt-out, while not 

becoming detrimental to the vast majority of customers who do not opt-out and want the 
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monetary savings to start as soon as possible.  Additionally, both utilities have lengthy 

enrollment periods that allow suppliers and retail customers to rescind their enrollment 

before the actual switch takes place.  For these reasons, Staff urges the Commission to 

reject CES’s recommendation that the opt-out period should be at least one full billing 

cycle. 

G. Disclosure Requirements  

ComEd recommends that Section 470.100(a) be modified to make 

subparagraphs (2) and (3) conform to subparagraph (1) regarding customers on utility 

fixed price service.  ComEd BOE at 4-5.  Staff does not disagree with ComEd’s 

proposal, which would bring consistency to this section of the Rule.  The Rule would 

therefore be modified as follows: 

Section 470.100  Transfer of Customer Information 
 

a) The electric utility, upon request of the governmental aggregator, must 
submit to the requesting governmental aggregator, in an electronic format, 
Upon request of a Governmental Aggregator and receipt of a verification 
from the Governmental Aggregator that either an ordinance has been 
adopted authorizing an Opt-in Aggregation Program, pursuant to Section 
1-92 of the IPA Act, or an ordinance has been adopted and a referendum 
passed authorizing an Opt-out Aggregation Program, pursuant to Section 
1-92 of the IPA Act, the electric utility shall provide the information 
required in this subsection.  If, however, the Governmental Aggregator is a 
township board, then the electric utility’s obligation to provide customer 
account numbers is contingent upon the township board first providing an 
accurate customer list to the electric utility.  The electric utility shall provide 
to the Governmental Aggregator, in electronic format, the following: 

 
1) the account numbers, names, and addresses of all residential and 

small commercial retail customers on utility fixed price service in 
the Aggregate Area that are reflected in the electric utility's records 
at the time of the request; 

 
2) the electric utility must identify, at a minimum, customers that are 

reflected in the electric utility's records at the time of the request are 
as receiving, or pending to receive, utility hourly service or RES 
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service. The identification of customers receiving RES service, or 
pending to receive RES service, shall not disclose the names of the 
RES providing such services. the account numbers, names, and 
addresses of every residential and small commercial retail 
customer in the Aggregate Area that receives, or has applied to 
receive, RES service. The identification of customers that receive 
RES service, or who have applied to receive RES service, shall not 
include the name of the RES providing such services; and 

 
3) the account numbers, names, and addresses of every residential 

and small commercial retail customer in the Aggregate Area that 
receives, or has applied to receive, utility hourly service.  

 

H. Opt-Out Verification 

ComEd argues that customers who choose to opt-out of a municipal aggregation 

should have a third-party verify their choice to opt-out.  ComEd BOE at 5.  Staff fails to 

see the benefit in requiring such verification for customers simply wishing to not be part 

of the aggregation program.  Such a customer is not authorizing a switch in electric 

service providers, unlike the situation addressed by third-party verification of a 

customer’s choice to join an opt-in program.  Therefore, there is no “gap in consumer 

protection”; rather, it seems self-evident that the protections to ensure customers are 

moved to a new supplier only with proper customer approval simply do not apply when 

a customer opts-out of a municipal aggregation opt-out program and will not be 

switching suppliers.  For these reasons, Staff recommends the Commission ignore 

ComEd’s recommendations, which would make it more cumbersome for customers to 

opt-out of aggregation programs.  

I. Failure to Comply Penalty Section 

ComEd proposes deleting Section 470.260 because it is redundant and 

incomplete.  ComEd BOE at 6-7.  ComEd made these same arguments in its 

Comments, and the ALJPO ignores them, stating that “the Proposed Rules are clear, 
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that RESs and utilities will be subject to fines” and “this adds clarity and possibly 

reduces an argument down the road that fines cannot be assessed for failure to comply 

with these rules.”  ALJPO at 49.  Staff agrees, and the Commission should adopt the 

language in the ALJPO and the Proposed Section 470.260.     

J. Disclosure Requirements under Section 1-92(f) of the IPA Act 

ICEA stated that Section 470.200(a)(5) should be deleted because an 

Aggregation Supplier may or may not see a Section 1-92(f) disclosure.  Therefore, 

suppliers are not in the best position to be the party responsible for posting these 

disclosures on the Commission’s public website.  ICEA BOE at 5-6.  Staff agrees with 

ICEA’s argument, though Staff believes Section 470.200(a)(5) should be deleted 

because Staff does not believe the requirement would “fully inform customers” of 

payments to municipalities, as seems to be the intent.  Section 1-92(f) of the IPA Act 

requires any person or entity retained by a Governmental Aggregator to provide 

services for the municipal aggregation process to disclose to that Governmental 

Aggregator the nature of any relationship(s) from which that person or entity may 

receive remuneration from an electric supplier selected as the Aggregation Supplier. 

See 20 ILCS 3855/1-92(f).  Rather than fully informing customers, Section 1-92 of the 

Act is meant as a safeguard against biased consultants who may be relied upon by the 

would-be Governmental Aggregator to help guide the process, including the selection of 

the Aggregation Supplier.  Nothing in this disclosure will more fully inform customers 

about their electric supply options.  The information neither affects the customers’ offer 

for supply nor provides any basis from which a comparison could be made between the 

municipal aggregation supply offer and any other supply offers available to the 
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customers.  Staff BOE at 22-23.  Staff continues to urge the Commission to delete 

Section 470.200(a)(5) from the Proposed Rule. 

K. Section 470.210(b)(5) 

Staff  understands and is sympathetic to ICEA’s concerns on this topic; however, 

Staff’s proposed Section 470.210(b) is different from the ALJPO’s rule and avoids the 

concern addressed by ICEA.  ICEA BOE at 6. 

L. Pre-paid Postage  

ICEA argues that pre-paid postage should not be mandated in the Proposed 

Rules. ICEA BOE at 7.  ICEA argues pre-paid postage is a costly burden, and instead 

argues the Governmental Aggregators should be able to decide whether Aggregation 

Suppliers sending opt-out notices on their behalf must send a pre-paid postage option 

to opt-out.  Id.  Staff disagrees.  

Customers should receive the same opportunities to opt-out, regardless of which 

entity sends out opt-out notices, as will be discussed in more detail elsewhere.  

Disregarding this for the moment, Staff believes customers should not have to pay out 

of their own pocket to opt-out of an aggregation program.  Therefore, Staff urges the 

Commission to disregard the recommendation that a postcard requiring postage to be 

paid by the prospective customer could be required to opt-out.  

Staff, however, does see a valid point in a similar argument made by MMC.  

MMC argues the much more reasonable point that the Commission should require a 

“postage paid” mailer rather than a pre-paid postage.  MMC BOE at 5.  According to 

MMC, a postage paid mailer preserves a no-cost option for customers to opt-out while 

keeping costs for Aggregation Suppliers.  Id. at 5-6.  This is true, MMC says, because 
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an Aggregation Supplier would only have to pay for those mailers actually mailed (those 

used to opt-out).  Id. at 6.  To the extent MMC’s suggestion provides a no-cost opt-out 

method for customers while lower costs, Staff does not object to the suggested change.  

M. Response to MMC’s BOE 

MMC states that Section 470.210(b) of the current rule “does not clearly state 

whether the decision to use that logo will rest with the Governmental Aggregator.”  MMC 

BOE at 4-5.  Staff suggests that the “if available” language was intended to allow for the 

possibility that a community did not have a logo at all.  As such, Staff believes the 

Commission should reject MMC’s replacement rule language, as it makes the portion of 

the rule meaningless.  See MMC BOE at 5. 

 

III. CONCLUSION 

Staff recommends that the Commission approve Staff’s modifications to the 

ALJ’s Proposed First Notice Order consistent with its BOE and recommendations made 

herein.   
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Respectfully submitted, 
        

/s/______________________     
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