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1  START TIME:  10:32 A.M.

2               

3               CHAIRMAN SCOTT:  Pursuant to Section 9-201, 

4  Subsection (c) of the Public Utilities Act and Section 

5  200.850 of the Commission's Administrative Rules, I now 

6  convene oral argument before the Illinois Commerce 

7  Commission in Docket No. 12-0569.  This is Nicor's Proposed 

8  Rider 17, Purchase of Receivables and Consolidated Billing.  

9               With me in Chicago are Commissioner Colgan, 

10  Commissioner McCabe, and Acting Commissioner del Valle.  

11  I'm Chairman Scott.  

12               We also have Acting Commissioner Maye on the 

13  phone.  Are you there, Commissioner?  

14               COMMISSIONER MAYE:  Good morning.  I'm here.  

15               CHAIRMAN SCOTT:  Under the Commission's rules, 

16  we'll have to vote to allow Commissioner Maye to 

17  participate by phone.  I move to allow Commissioner Maye's 

18  participation by phone.  Is there a second?  

19               COMMISSIONER McCABE:  Second.  

20               CHAIRMAN SCOTT:  It's been moved and seconded.  

21  All in favor say "aye".  

22                        ("Ayes" heard)

23               CHAIRMAN SCOTT:  Any opposed?  

24                         (No response)
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1               CHAIRMAN SCOTT:  The vote is four to nothing, 

2  and Acting Commissioner Maye may participate in today's 

3  oral argument by phone.  

4               As the Commission noticed to the parties, we 

5  have one topic for oral argument today:  The appropriate 

6  factors for Commission consideration in a determination of 

7  whether rates charged under Rider 17 are just and 

8  reasonable.  Oral argument in this case was noticed for 

9  today, July 9th, at 10:30 a.m., and all participants should 

10  have received both a notice and schedule for today's oral 

11  argument.  As stated in our notice, in addition to the 

12  topic already identified, the parties should also be 

13  prepared to answer any questions regarding the record or 

14  the pertinent law.  

15               There are four parties participating in 

16  today's arguments.  Parties may divide their allotted time 

17  between initial argument and rebuttal.  Please let us know 

18  before we begin if you plan to reserve time for rebuttal, 

19  and in Nicor's case, for surrebuttal.  

20               In terms of the order of presentation, as 

21  indicated in the agenda we will start with Nicor and follow 

22  with Staff of the Illinois Commerce Commission, the Retail 

23  Energy Supply Association and Interstate Gas Supply, and 

24  the Citizens Utility Board/Office of the Attorney General.  
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1  Then we will use the same order for rebuttal, with Nicor 

2  also having the opportunity for surrebuttal.  

3               We have no timely receipt of exhibits from the 

4  parties for today's oral argument.  

5               Nicole will be monitoring the time in Chicago, 

6  sitting off to my right.  You should be cognizant of your 

7  time usage, and we will attempt to give you warnings, but, 

8  as you know from being here in the past, it doesn't always 

9  work that way.  So, please try to keep an eye on the clock 

10  and realize how much time you have left.  To keep things on 

11  schedule, your time allotment, as you know, is inclusive of 

12  Commission questions and any related answers, so please be 

13  judicious with your time.  

14               Turning now to the oral argument, first we'll 

15  hear from Nicor and its attorney Anne Mitchell.  

16               Ms. Mitchell, you'll have 20 minutes for your 

17  initial presentation, rebuttal and surrebuttal.  Would you 

18  like to reserve any time?  

19               MS. MITCHELL:  Thank you, Chairman.  Yes, I'll 

20  reserve 15 minutes.

21               CHAIRMAN SCOTT:  Okay.  Very good.  Go right 

22  ahead whenever you're ready.

23               MS. MITCHELL:  Mr. Chairman, Commissioners, 

24  good morning.  My name is Anne Mitchell, and I'm presenting 
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1  argument on behalf of Nicor Gas Company.  

2               At issue today is Nicor's proposed new tariff 

3  that establishes an optional service.  It's reference is 

4  Rider 17, Purchase of Receivables and Consolidated Billing, 

5  and it establishes a purchase of receivables program by 

6  which alternative gas suppliers have the option to have 

7  Nicor Gas purchase their receivables for the natural gas 

8  sales that they make to residential retail customers and 

9  small commercial customers.  Rider 17 provides a mechanism 

10  by which Nicor Gas will recover its costs in providing this 

11  new service.  

12               9-201, as you mentioned, is the governing 

13  standard here, and it allows the Commission to approve a 

14  rider, if the Commission finds the rider is just and 

15  reasonable.  Historically, the just and reasonable standard 

16  involves a balancing of the interests of the investors in 

17  the utility and the consumer interests.  The Commission has 

18  seen that in its responsibility in balancing the rights of 

19  utilities and investors to recover a fair rate of return 

20  against the right of the public to pay no more than the 

21  reasonable value of the utility services.  

22               Nicor Gas presented evidence in this docket 

23  that Rider 17 is just and reasonable in balancing the 

24  interests that I just mentioned.  First, the rider holds 



7

1  Nicor Gas's customers harmless.  The only customers that 

2  will be susceptible to any charges under the rider are 

3  those customers of the alternative gas suppliers that elect 

4  or opt into the new service.  

5               Second, the rider provides for a full cost 

6  recovery for Nicor Gas.  Nicor Gas does not recover the 

7  costs of this new service in its current base rates, and 

8  this rider provides the mechanism by which it will be made 

9  whole for the cost of providing the service.  

10               Finally, the proposed rider balances the needs 

11  of the company, its operational needs, with the request 

12  that was made to it by certain alternative gas suppliers to 

13  establish a Purchase of Receivables Program in Nicor Gas's 

14  territory.  

15               Here the Proposed Order for the Commission's 

16  Consideration erroneously applied a net benefits test that 

17  requires a cost benefit analysis in determining whether a 

18  proposed rider is just and reasonable; and that test was 

19  adopted from the proposals made by Staff and the Citizens 

20  Utility Board and the Attorney General's office, requesting 

21  certain empirical data, or empirical evidence, of what the 

22  cost benefits were here with the rider.  There's nothing in 

23  the Public Utilities Act, in the Commission's regulations, 

24  or in any other authority that mandates such a cost benefit 
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1  test for a proposed rider, and that is not the standard by 

2  which a rider should be approved.  Such a test is unduly 

3  restrictive, because it doesn't fit all of the 

4  circumstances in which a proposed rider might arise.  For 

5  example, there are statutorily-mandated riders; there are 

6  cost causation or rate design riders; there are riders 

7  dealing with the cost of doing business; and not all of 

8  those circumstances would fit within such a narrow test of 

9  a quantitative cost benefit analysis.  

10               An example of one of these such riders is 

11  Nicor Gas's Rider 12, which is its Environmental Cost 

12  Recovery Rider.  At the time that rider was approved, it 

13  was unknown what the costs would be of the environmental 

14  cleanup for the manufacturing gas plant sites that were at 

15  issue and, nevertheless, the Commission approved a rider.  

16               Moreover, the test that's adopted in the 

17  Proposed Order sets an evidentiary standard that's 

18  impossible for the utility to satisfy.  Rider 17 simply 

19  permits Nicor Gas to recover costs of providing its service 

20  from the participants in a competitive marketplace.  In the 

21  competitive marketplace, the alternative gas suppliers and 

22  their customers will ultimately be the judge of whether the 

23  provision of the Purchase of a Receivable Program provides 

24  benefits.  Nicor Gas has no control over the extent to 
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1  which and when the competitive marketplace will offer the 

2  customer benefits as a result of the rider.  Nicor Gas does 

3  not know -- it's not within its control -- how the 

4  alternative gas suppliers will value the service or how the 

5  customers themselves will value the service.  Indeed, 

6  imposing an obligation on a gas delivery company to assess 

7  how competitive suppliers and their customers will benefit 

8  from a Purchase of Receivable Program is at odds with the 

9  role of the utility that does not provide competitive 

10  supply service.  

11               Importantly, there is evidence in the record 

12  from competitive suppliers about the benefits of the 

13  Purchase of Receivables Program and what the Purchase of 

14  Receivables Program will mean for alternative gas suppliers 

15  and their customers; and that evidence is enough to satisfy 

16  the just and reasonable standard.  

17               And that's all I have for my opening, unless 

18  there are any questions.  Thank you.  

19               CHAIRMAN SCOTT:  Let me hone in with one point 

20  that I feel is essential.  When you started talking 

21  about -- you talked about it as if the Proposed Order 

22  suggests kind of an absolute algorithm or formula to plug 

23  numbers into, but it really doesn't.  When they say -- they 

24  talk about the way that this just and reasonable issue was 
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1  raised, and then say, "Semantics aside, the bottom line is 

2  it promotes some sort of cost benefits analysis."  Aren't 

3  they really saying the same thing you're saying, that you 

4  have to judge whether it's just and reasonable?  The 

5  Proposed Order is not plugging in some kind of formula like 

6  we have for EE Programs or for other things.

7               MS. MITCHELL:  Well, there's also some 

8  language in the Proposed Order that references the fact 

9  that there was no evidence to quantify the rate impact, and 

10  read together, the Proposed Order could be read to mean 

11  that it is imposing a quantitative cost benefit analysis, 

12  and those were the types of things that were requested by 

13  Staff in the AG/CUB Docket, looking for empirical evidence, 

14  empirical data, quantitative analyses that were not able to 

15  be provided, and given the nature of this rider -- it's a 

16  new rider; it's a new service; it's prospective, out in the 

17  future.  The company -- neither the company nor the 

18  competitive suppliers can quantify what the benefits are 

19  going to be in this particular circumstance.  And so, the 

20  concern is that the Commission not apply such a restrictive 

21  test here.

22               CHAIRMAN SCOTT:  Okay.  So we back off from 

23  that a little bit when we talk about it in less restrictive 

24  terms, and I guess the question is somewhere between some 
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1  kind of formula and Potter Stewart's definition of 

2  pornography.  Is there a sweet spot here where we can say 

3  there are some benefits here, and is it permissible for us 

4  to look and say that there is some kind of benefit, whether 

5  they're qualitative or quantitative, and then judge them by 

6  whatever the costs are that are going to eventually end up 

7  being passed on to customers?  

8               MS. MITCHELL:  Well, I think the Commission 

9  has historically done -- has historically examined the 

10  benefits of different proposals, underwriters.  For 

11  example, in the Customer Select Docket, which was the 

12  docket for Nicor Gas's competitive supply rider, the 

13  Commission looked to what were possibly some of the 

14  benefits of opening up competition in Nicor Gas's 

15  territory.  There's no statutory mandate for competition 

16  for the gas utilities, and Nicor Gas voluntarily proposed 

17  it; and in that docket, the Commission looked to what some 

18  of the benefits would be to customers, and so -- but at the 

19  same time in that docket, the Commission said hopefully 

20  this is what will come about.  It was not measured by 

21  absolutes.  

22               And so that's the concern we have with the 

23  phrasing of the Proposed Order in a way that it would 

24  impose a mandatory test that just simply cannot be met, 
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1  given the circumstances of this proposed new service.  

2               COMMISSIONER McGABE:  How is this situation 

3  the same or different from the approval of the Customer 

4  Select Program in terms of the standards that we should 

5  apply?  

6               MS. MITCHELL:  Well, the Customer Select 

7  Program was also a 9-201, just and reasonable standard, and 

8  so the standard is the same.  It's the same just and 

9  reasonable standard, and the Commission can look to the 

10  same types of -- type of evidence, even if it is not 

11  quantified, and it's -- I've got the docket number.  

12  It's -- the docket number is Consolidated 00620 and 00621, 

13  and it was the July 5th, 2001 order at page 13 where the 

14  Commission reached its conclusions about the possible 

15  benefits of expanding -- at that time, Nicor Gas had a 

16  pilot program, and in that docket it was proposing to 

17  expand it to all of its customers, and the Commission 

18  approved such an expansion, finding that it -- that there 

19  was a possibility that it might bring about benefits and it 

20  should be approved.

21               CHAIRMAN SCOTT:  Okay.  Thank you.  You'll 

22  have 10 minutes left.  Thank you.  

23               Representing the Illinois Commerce Commission 

24  Staff, Mr. Lannon.  
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1               MR. LANNON:  Thank you, Mr. Chairman.  Good 

2  morning.  Michael Lannon, representing the Staff of the 

3  Commission; and the Staff appreciates this opportunity to 

4  discuss this extremely fundamental issue.  

5               You have framed the issue before us today as 

6  what are the appropriate factors for Commission 

7  consideration in a determination of whether rates charged 

8  under Rider 17 are just and reasonable; and the answer is, 

9  "In reaching a just and reasonable determination under 

10  Section 9-201, you may consider any relevant factors, as 

11  long as you consider them in a rational or reasonable 

12  manner."  And that's pretty much it.  

13               There is nothing precluding you from using a 

14  cost benefit analysis.  As a matter of fact, you routinely 

15  use cost benefit analysis when you are determining the 

16  impact of proposed rates, particularly in a regular rate 

17  case where the utility is seeking an increase in rates.  

18  You apply many different types of cost benefit analyses, 

19  because it must look at the impact on the consumer and, 

20  really, the only way to do that, to come to any decision, 

21  is to weigh the costs versus the benefits to consumers.  

22               And I do want to touch on something that 

23  Chairman was asking my colleague about, and that was 

24  "mandatory".  They used the word "mandatory", or Anne used 
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1  the word "mandatory" a few times.  Our position here isn't 

2  that you must use and only use a cost benefit analysis.  

3  Like I said, you're free to consider any relevant factors, 

4  including the cost benefit analysis, if you think it's 

5  logical.  

6               Now, that brings me to one sentence in the 

7  Proposed Order.  I think it's on page 17 -- yes, page 17.  

8  It says, "There must be some cost benefit analysis."  I 

9  don't want to quibble about semantics, but that wasn't 

10  Staff's position.  That goes a little further than Staff's 

11  position.  Our position was you may use a cost benefit 

12  analysis in assessing the impact of Rider 17.  What you 

13  must do, though, is you must assess the impact on 

14  consumers.  Frankly, in our opinion the most logical way to 

15  approach assessing the impact on consumers was through a 

16  cost benefit analysis.  However, we are not saying you must 

17  and that you can only.  Just and reasonable encompasses a 

18  wide, wide range of factors.

19               CHAIRMAN SCOTT:  How would you do that in this 

20  case, Mr. Lannon?  You don't know what alternative gas 

21  suppliers are going to choose to pass all of the costs on, 

22  some of the costs on, how many people are going to switch.  

23  You really have a whole lot of unknowns here.  How would 

24  you do a cost benefit analysis in a situation like this?  
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1               MR. LANNON:  Well, that's a very good 

2  question, and the answer is, you really can't.  You can't 

3  reduce it to a formula, because if you reduce it to a 

4  formula, you just have "X factor, X factor, X factor" on 

5  one side and on the other side.  

6               Of particular note is the insistence on 

7  recovering intangible costs.  Now, in my mind, that's a 

8  poisoned pill to Rider 17.  That's fatal to it.  At the 

9  hearing we went through some of these potential 

10  intangibles.  Some were acknowledged as being quantifiable, 

11  but only in the future.  Some were characterized as being 

12  completely non-quantifiable.  So, in applying cost benefit 

13  analysis of this type of these with so many X factors, 

14  you're doing a very, very loose cost benefit analysis.  

15  You're not reducing it to any formula.  

16               And where we came out was, Nicor failed to 

17  carry its burden of proof to demonstrate, one, what the 

18  costs are; and, two, what the benefits are.  Now, RESA/IGS 

19  has claimed that there are net benefits -- that there are 

20  likely to be net benefits to consumers, but all of those 

21  benefits are purely potential benefits and are inherently 

22  speculative.  

23               And unless there's any further questions -- 

24               COMMISSIONER McCABE:  The order also says 
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1  Staff found the program premature.  Under what scenarios 

2  would it not be premature?  

3               MR. LANNON: Well, I suppose to some degree 

4  it's always going to be a little premature.  But here, 

5  particularly with the unknown costs -- and a lot of the 

6  language in the tariff was incomplete -- we thought that 

7  this is not the rider that the Commission should be 

8  approving.  Now, we -- Staff has nothing against PORCB for 

9  alternative gas suppliers.  We're not against that at all.  

10  We are against this rider.  We think you'll have another 

11  opportunity down the road to approve some other form of 

12  PORCB for alternative gas suppliers, whether that be 

13  directed from the General Assembly or in some other manner.  

14  Our position here is this rider just doesn't come up to the 

15  standards that we would recommend you approve.  

16               CHAIRMAN SCOTT:  Let me follow up on that.  

17  I'll go back to your earlier definition of all we have to 

18  do in our cost benefit analysis.  So, if we were to decide, 

19  as a Commission, that we think that there's benefit in more 

20  competition, and PORCB provides more entries into the 

21  market and that that will provide some benefit for 

22  customers, even if it's not -- we're not able to exactly 

23  quantify it, are you saying that we could do that; but in 

24  this case, the evidence doesn't give us enough to do that?  
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1  Or are you saying that we couldn't reach that kind of 

2  conclusion?  

3               MR. LANNON:  You can certainly reach that 

4  conclusion and, of course, if you did, the Office of 

5  General Counsel would represent your decision and support 

6  it in any future court action.  However, we don't believe 

7  the evidence is there for you, under this rider, to reach 

8  that conclusion.  Sure, you could.  

9               COMMISSIONER DEL VALLE:  Are there any 

10  intangible costs that would be acceptable as part of a cost 

11  benefit analysis?  

12               MR. LANNON: That's a good question.  Now, case 

13  law would lead you to believe that no, flat out, no.  

14  However, let's say you are implementing the directives of 

15  the General Assembly.  Now, in that case, to get it done, 

16  you may very well accept some intangible costs.  Hopefully 

17  they would be isolated; hopefully they would be narrowly 

18  defined, and put some limits on it.  But that's the only 

19  situation I can think of offhand where Staff would 

20  recommend you accept some intangible costs, is when you're 

21  directed by the General Assembly to accomplish something; 

22  and in accomplishing that, you would have to accept some 

23  intangibles.

24               CHAIRMAN SCOTT:  Any other questions?  
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1                            (Pause)

2               CHAIRMAN SCOTT:  Thank you, Mr. Lannon.  

3  You'll have one minute left for rebuttal.  

4               MR. LANNON:  Thank you.

5               CHAIRMAN SCOTT:  Mr. Fox on behalf of RESA and 

6  IGS, you have ten minutes, sir.

7               MR. FOX:  Good morning, Mr. Chairman.  My name 

8  is Gerard Fox.  I'm appearing on behalf of the Retail 

9  Energy Supply Association and Interstate Gas Supply of 

10  Illinois.  

11               Setting aside any initial remarks for a 

12  minute, if I could respond to a couple of those questions.  

13  First, Chairman Scott: "Does the ALJPO set forth a hard and 

14  fast test for a net cost benefit analysis?"  I would say it 

15  does because of the language on page 18; it says, "The 

16  Commission agrees with the Staff and CUB/AG that there is 

17  no evidence in the record to somehow quantify the rate 

18  impact", and there it's referring to the potential benefits 

19  that we have in our testimony in the record.  At that 

20  point you -- what you have to look at is, basically, the 

21  ALJPO has agreed with the Commission Staff and with CUB/AG, 

22  and when you look at the evidence of the Commission Staff 

23  with this Dr. Rearden, it very much emphatically says in 

24  his direct testimony, "For the cost to develop a PORCB to 
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1  be prudently incurred, there must be evidence that the 

2  benefits are, or could be, expected to be higher than its 

3  costs.  Since there is no such evidence in the record, the 

4  Commission should reject the application."  So I think the 

5  Commission Staff did, in the case proposed, the hard and 

6  fast net benefit test.  I'm gratified to hear Mr. Lannon 

7  say that's not the case, that the Commission has the power, 

8  the authority, if it sees qualitative benefits, if it sees 

9  benefits, and in its mind those benefits outweigh the 

10  costs -- the potential costs, that it does have authority 

11  to approve the program, and we do agree with that.  

12               Commission McCabe asked how this compares to 

13  the Customer Select Program, how it's similar.  It's very 

14  similar.  If I talk -- for example, Ameren is currently 

15  proposing a customer select or a small volume 

16  transportation program for its customers.  So, how do you 

17  do a cost benefit analysis there?  I mean, Ameren does have 

18  certain costs.  Nicor has certain costs here.  There's 

19  approximately four million dollars in IT costs.  What are 

20  the benefits?  I'll be getting to that in a minute when I 

21  talk about the record.  There are benefits, but they will 

22  depend on what offers are in the market, how many suppliers 

23  come in, what kind of offers they make, what kind of 

24  products they offer.  If you do a net benefits test, and if 
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1  you accept that it has to be -- net does imply net of 

2  benefits and costs.  So it does apply to the mathematical 

3  test.  I don't think you could do it; and you have -- and 

4  in the Customer Select Program for Nicor, which was 

5  approved by the Commission, it was done on the basis -- 

6  there were certainly costs that Nicor would incur in 

7  putting the program together, because it didn't have a 

8  program like this.  The benefits?  The benefits were, 

9  hopefully, that the competitive marketplace would prove to 

10  be good for customers in the future.  Could you determine 

11  that at the time of the Commission under the order?  

12  Absolutely not.  

13               On the question of prematurity, actually, the 

14  ALJPO says it's just premature because there were a couple 

15  of very minor administerial documents that had not been 

16  tendered into evidence.  And our position on that, again, 

17  is they're very administerial; the program is not going to 

18  be in place for a couple years.  There's plenty of time to 

19  work that out.  

20               But the Staff, on the other hand, in its 

21  position, was not accepted by the ALJPO.  The Staff said it 

22  was premature because there were these IT costs and the IT 

23  program had not been developed.  But the tariff is 

24  certainly placed.  The tariff -- there is no question about 
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1  how the program would operate.  There are questions of just 

2  how the programming would be done.  If I thought for a 

3  minute about that rate case example, you know recently the 

4  Commission approved rate cases for Peoples Gas of North 

5  Shore.  There were increases there -- I don't remember the 

6  numbers -- say for Peoples Gas 40 million dollars, 50 

7  million dollars, I believe in that order of magnitude.  Did 

8  the Commission do a cost benefit analysis?  Did you 

9  determine that the benefits to the customers exceeded that?  

10  No.  

11               There are certain things -- there's certain 

12  tests you apply to rate base.  There's certain tests you 

13  apply to operating costs.  But, no, generally you do not do 

14  a cost benefit analysis for every item in a rate case, and 

15  a rate case is Section 9-201.  

16               I do have to disagree with one thing 

17  Mr. Lannon said.  We never said net benefits, because, 

18  again, "net" would apply that mathematical precision that 

19  doesn't exist here.  We said there are benefits, and now is 

20  the appropriate time to get into those.  

21               So, what are the factors the Commission should 

22  consider, since I think now there seems to be agreement it 

23  doesn't have to be this mathematical test.  Is Rider 17 

24  just and reasonable from the standpoint of the utility?  
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1  Nicor says so.  Is it just and reasonable from the 

2  standpoint of the suppliers?  Well, RESA and IGS, we say 

3  so.  And keep in mind that we are the customers on the 

4  Rider 17.  

5               Now, the primary benefit for us is that we do 

6  not have to duplicate the very cost of billing and 

7  collection systems that Nicor Gas already has in place.  

8               Is Nicor's Rider 17 just and reasonable from 

9  the standpoint of Nicor's customers?  First off, no 

10  customers -- no costs are incurred on Nicor's bundle 

11  service customers, only for the customers who are 

12  participating in the program with participating alternative 

13  gas suppliers.  For those customers, what are the benefits?  

14  We would say, and the record shows -- and this is our 

15  evidence in the case -- the following benefits for such 

16  customers:  First, a more competitive natural gas market in 

17  Nicor Gas's service territory, which will result in lower 

18  prices and more product offerings.  Second -- and this is 

19  qualitative -- reduce customer confusion regarding 

20  collection.  The leveraging of existing systems reducing 

21  overall costs, the continuity of messaging consistency in 

22  treatment of receivables, expanded access to the 

23  competitive market for higher risk customers, and efficient 

24  utilization of effective cost recovery tools.  
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1               Can these benefits be quantified at this time?  

2  Well, for Nicor, Nicor is made whole.  For the suppliers, 

3  the suppliers will decide for themselves whether or not to 

4  participate in the program.  It's not mandatory.  If they 

5  see benefits, they'll participate.  For the customers?  

6  Admittedly, it's not possible to quantify the costs and 

7  benefits I've mentioned.  Future prices and product 

8  offerings will depend on who comes into the market.  

9  Uncollectible costs will depend on actual versus the 

10  discount rate.  

11               Keep in mind here that Rider 17 does not 

12  necessarily entail a charge to the customers.  There can be 

13  a credit to the customers under the rider.  And, finally, 

14  administrative costs will depend on the number of 

15  participating customers.  

16               While the costs and benefits cannot be fully 

17  quantified, there is empirical evidence -- there was a 

18  suggestion there's none, but there is empirical evidence in 

19  the record that benefits will be achieved. We point to the 

20  experience in Ohio, and specifically Columbia Gas, which in 

21  April this year, filed to reduce the rate under its 

22  uncollectible rider from 7.81 cents per MCF to 1.73 cents 

23  per MCF, a reduction of 78 percent.  

24               While there's no gas POR programs in Illinois, 
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1  there are electric programs.  ComEd saw its uncollectible 

2  rate under Rider QRCB go from 1.84 percent to .66 percent.  

3  Similarly for Ameren, Ameren experienced a decrease from 

4  1.29 percent to 1.22 percent.  

5               Returning to what we call the most important 

6  benefit, a more competitive natural gas marketplace.  Is 

7  that a good thing?  We think the Commission has answered 

8  this question already.  In Ameren's last gas rate case,  

9  Document 11-0282, quote, "The Commission notes that its 

10  long had a policy favoring competition in energy markets; 

11  and the Commission believes customers will generally 

12  benefit from being given opportunity to participate in a 

13  well-designed competitive market.  The Commission also 

14  recognizes that the Act generally supports competition in 

15  the market and that the Commission has consistently 

16  advanced this view."  

17               More recently in the Peoples Gas, North Shore 

18  cases, Dockets 12-0511 and 12-0512, quote, "The Commission 

19  reiterates its view that all customers benefit from being 

20  given the opportunity to participate in a well-designed 

21  competitive market.  The benefits of customer choice extend 

22  beyond just those customers who actually switch suppliers.  

23  All eligible customers benefit from a well-designed 

24  competitive program, one they choose to participate in in 
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1  the competitive market or being customers of (inaudible)."

2               Thank you.  That's all I have.  If you have 

3  any questions -- 

4               CHAIRMAN SCOTT:  I have one.  There seems to 

5  be some disagreement about whether or not we even go to the 

6  ultimate users if we're doing a just and reasonable 

7  analysis, or should the analysis stop with -- both you and 

8  Utility have said that you're the customer in this case.  

9  Is that where the analysis should stop, or should we even 

10  go to the end customers?  

11               MR. FOX:  Well, the suppliers are the 

12  customers.  They choose whether or not to participate in 

13  the program.  There's the costs that are shared between the 

14  suppliers and their customers.  Now, again, customers don't 

15  have to choose.  They can stay with the utility.  So 

16  they're making an affirmative choice to participate with 

17  somebody.  Having said that, certainly it's a fact that 

18  aside from the discount rate, there is a possibility that 

19  customers will, in fact, pay something extra through 

20  this -- if there is a charge as opposed to a credit.  I 

21  don't think it's unreasonable for you to look at the 

22  benefits to customers, and we think there are benefits to 

23  customers.  

24               I think I used up all my time.  
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1               CHAIRMAN SCOTT:  You did.  Thank you, Mr. Fox.  

2               And finally, we have a representative from the 

3  Citizens Utility Board from the Office of the Attorney 

4  General, Julie Soderna.

5               MS. SODERNA:  Good morning, Chairman, 

6  Commissioners.  I'm Julie Soderna.  I'm here on behalf of 

7  the Citizens Utility Board and the People of the State of 

8  Illinois.  I'll try -- my comments are going to echo 

9  Mr. Lannon's, so I'll try to answer some of the issues that 

10  came up in the question and answer.  

11               In making your just and reasonable 

12  determination in this docket, the Commission is constrained 

13  by the record before it and must review the totality of the 

14  evidence presented.  The just and reasonable standard under 

15  Article 9, I think we all agree by now, in the Public 

16  Utilities Act, demands an analysis of the impact of the 

17  proposed rate or tariff on customers.  And as just 

18  discussed by Mr. Fox, this tariff has rate impacts on the 

19  customers of those retail gas suppliers who elect to use 

20  this service.  

21               Are those customers going to be aware that 

22  they are subject to additional charges, those existing 

23  customers or those potential future customers?  There are 

24  no notification provisions in Rider 17.  The charges are 
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1  buried in a customer charge.  We think there's a real 

2  problem with customers not even being aware that they're 

3  subject to these additional charges.  But there is no 

4  question that there is a potential for charges to customers 

5  and residents, and those rate impacts must be analyzed by 

6  the Commission, and those must be determined to be just and 

7  reasonable in order to approve Rider 17.  

8               And that's where Staff and CUB/AG take issue 

9  with it.  The law requires the Commission to -- the law 

10  requires the rate to provide benefits to both rate payers 

11  and utility, and we think this is exactly what the Proposed 

12  Order did.  Absent legislative mandate, the Commission 

13  should not approve a rate structure that has a potentially 

14  adverse customer rate impact, with no showing of customer 

15  benefit.  

16               The alleged benefits of Rider 17 that were 

17  discussed by Mr. Fox are illusory and are limited to 

18  qualitative benefits and speculative additional market 

19  participation of alternative retail gas suppliers and 

20  unquantified and speculative reduced future supplier rates.  

21  There is simply no evidence in the records to support the 

22  alleged benefits of lower rates that may or may not trickle 

23  down because of unquantified lower supplier uncollectibles 

24  costs; which, by the way, there is no evidence in this 
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1  record of what those costs are, what the magnitude of those 

2  are, or whether they would be passed down to the end users, 

3  the customers of the retail gas suppliers.  

4               The lack of customer benefits in this record 

5  should not come as a surprise, considering the derivation 

6  of Rider 17 was limited to the interests of the two parties 

7  who agreed to propose it; that is, the Retail Gas Suppliers 

8  and Nicor.  Rider 17 was not modeled on the Retail Electric 

9  Supplier tariffs that are statutorily mandated, but instead 

10  developed through negotiations between the proponents.  The 

11  tariff included unjustifiable, intangible costs which are 

12  designed to be recovered by Nicor below the line.  That 

13  simply means that the costs would be incurring supplements 

14  to Nicor and would not be counted as regulated by anyone; 

15  and I agree with Mr. Lannon that this really is a poison 

16  pill for Rider 17.  Nicor will not implement Rider 17 

17  voluntarily without this revenue-enhancing incentive.  

18               If the Commission determines that the POR 

19  tariff is in the public interest, no additional incentive 

20  beyond recovery of its costs should be required for Nicor 

21  to implement it.  But Rider 17 has other problems.  There's 

22  no limit on the what it charges under Rider 17.  As Mr. Fox 

23  alleged, there could be credits; there could be charges.  

24  There's no limit on the charges.  We don't know what those 
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1  are going to be, and considering there is no evidence 

2  presented to support the arbitrarily-derived 1.5 percent 

3  discount rate or the impact that this discount rate will 

4  have, we don't know how that will affect customer rates.  

5  But there is no limit.  Our witnesses proposed certain 

6  limits.  Those were rejected in the Proposed Order because 

7  tariff was directed.  

8               Evidence was presented by Mr. Cohen, our 

9  witness, that the discount rate is set too low and the 

10  actual uncollectibles have a propensity to rise 

11  dramatically, based on potential market strategies and 

12  deregulated prices, terms and conditions.  Also, as I 

13  mentioned earlier, these charges are buried in the customer 

14  charge.  To say that the customers of retail gas suppliers 

15  would elect to be subject to these charges is not a fair 

16  statement, because those customers will not be on notice of 

17  these charges, especially the existing customers.  They'll 

18  just appear on the bill, embedded in the customer charge 

19  that is fluctuating anyway because of the uncollectibles.  

20  They won't know what the cost impact is and won't be able 

21  to -- will essentially be foreclosed from making a 

22  determination about whether they determine to accept those 

23  charges or not.  

24               The tariff that Nicor has proposed, and the 
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1  only tariff that Nicor has agreed to implement, has 

2  potentially harmful customer rate impacts that have not 

3  shown to have an offsetting benefit to these customers, to 

4  the retail gas supplier customers.  In the face of evidence 

5  of the systemic problems of Rider 17, in concert with the 

6  void of evidence of customer benefit, the Commission cannot 

7  conclude that Rider 17 is just and reasonable.  

8               And that concludes my remarks, unless you have 

9  questions.

10               CHAIRMAN SCOTT:  Question about the hard costs 

11  and benefits, the hard numbers.  We've had some discussion 

12  here this morning, and there was other discussion in the 

13  briefs and testimony about more intangible and cost -- I 

14  don't want to use that word -- but societal benefit kind of 

15  things, like was talked about with the environmental rider, 

16  where obviously we're talking about correcting a problem 

17  that existed for a long period of time.  Can you have a 

18  situation here where you've got a benefit, as we've said in 

19  other orders, in other cases, where we think competition is 

20  helpful?  Can that be figured into an equation?

21               MS. SODERNA:  I think it absolutely could be 

22  figured in.  First of all, that record is not before us, 

23  and I think there's probably a lot of public policy reasons 

24  for adopting that rider and tariff, that you don't see the 
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1  same kind of public policy rationale here, because it is a 

2  bald face claim that more retail gas suppliers are going to 

3  enter the market because their costs are going down.  Well, 

4  their costs haven't been quantified.  We don't know what 

5  those costs are.  We have pretty a significant marketplace 

6  in Nicor's territory now, and Staff testimony shows that, 

7  in fact, in the last year there's been an uptick in 

8  customer participation.  So we aren't seeing hard data 

9  showing that the market is suffering in the absence of POR, 

10  and we aren't seeing data that says what the costs are of 

11  the suppliers, how significant those costs are.  

12               If you're talking about very narrow margins, 

13  and you start to think about this in a public policy 

14  perspective, and if the margins are extremely narrow on 

15  what those uncollectible costs are, they may not have any 

16  effect ultimately on the rates that are charged to 

17  customers.  Well, then what we're doing is essentially 

18  subsidizing their business model.  If there is no effect on 

19  customer rates ultimately, then customers -- in terms of 

20  the lower offers coming from retail gas suppliers, the 

21  customers aren't seeing a benefit, but they will see 

22  additional costs, you know.  So I just think it's far too 

23  speculative at this point, absent a legislative mandate, to 

24  approve this Rider 17.  I agree with Mr. Lannon that the 
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1  way this Rider 17 is structured, it just forecloses the 

2  Commission from concluding that it's just and reasonable.

3               CHAIRMAN SCOTT:  Questions?  

4                           (Pause)  

5               CHAIRMAN SCOTT:  Thank you, Ms. Soderna.  

6  You've got two minutes left for rebuttal.  

7               Ms. Mitchell, you've got 10 minutes left.  

8               MS. MITCHELL:  Thank you.  To pick up 

9  something we've heard a lot about, the rate impact.  That 

10  is the terminology that's used in the Proposed Order on 

11  page 18 and in reference to a quantifiable rate impact, and 

12  I just want to point to the case where that language comes 

13  from.  It was cited in the briefs of Staff and CUB/AG, and 

14  it was a Telecom case where the Appellate Court said that 

15  the Commission needed to look at the rate impact and that 

16  it had failed to do so, because it didn't conduct any 

17  analysis whatsoever.  But there, what was at issue was a 

18  restructuring of rates and in introducing a flat rate that 

19  could impact some customers drastically and other customers 

20  not at all, and the Court said -- and this is 276 

21  Ill.App.3d 730.  The Court said that because there was no 

22  evidence whatsoever about the rate impact, that the 

23  Commission had acted improperly.  But even in that case, 

24  there was no quantifiable, empirical, test applied by the 
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1  Court saying, well, this is what the Commission has to have 

2  in front of it before it knows what the rate impact is.  It 

3  just needs to look at what the possible impact of rates may 

4  be.  And here, the company and the alternative suppliers 

5  have put in evidence showing that there will be no impact 

6  whatsoever on Nicor Gas's customers, and that Nicor Gas 

7  will be made whole for the cost that it incurs, and the 

8  customers of the AGS's will have it within their freedom to 

9  choose whether or not they are going to be subject to these 

10  costs by choosing to go with an alternative supplier.

11               CHAIRMAN SCOTT:  To follow up on your example 

12  that you cited, the case you cited, don't you have the same 

13  thing here where you can have some customers depending on 

14  the AGS, following up on what Ms. Soderna said, how the 

15  costs vary?  I'm not sure I agree with you that this is a 

16  pure matter of choice, and it could affect lots of 

17  different customers in lots of different ways, which we 

18  really don't know based on the record that we have in front 

19  of us.  Doesn't it make it really analogous to the case you 

20  just cited?

21               MS. MITCHELL:  Well, I would respectfully say 

22  no, because here there is evidence in the record as to what 

23  is at issue, what are the potential costs that are in play 

24  as far as, you know, what the company put in.  You know, 
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1  the company said it doesn't know exactly what the costs are 

2  in the future because this is out in the future.  But we 

3  did put in evidence of the kinds of costs that could be in 

4  play.  It would depend on future level of uncollectibles 

5  under the program, future gas prices, the numbers of 

6  participating customers, the numbers of participating 

7  suppliers, the severity of weather conditions.  Those are 

8  the kinds of factors that would impact what those costs may 

9  be.  So I would respectfully suggest that it is different 

10  from this Appellate Court case, because there is evidence 

11  about what -- how this will play out for customers.  

12               And with respect to the concern about 

13  customers perhaps not knowing about these -- the 

14  suggestion, that is, that customers won't know about their 

15  costs that they may be subject to because they're with 

16  alternative suppliers, there are contracts that govern the 

17  relationship between the customer and the suppliers.  

18  That's outside of Nicor Gas's knowledge and control, but 

19  there are measures in place that relate to how the 

20  alternative gas suppliers interact with their customers.

21               CHAIRMAN SCOTT:  So, what if you have a 

22  situation where you only had half of the alternative 

23  suppliers that actually wanted to take advantage of POR?  

24  Doesn't that then make the costs for those who do take 
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1  advantage of it -- because Nicor's costs are relatively 

2  fixed in terms of what it costs them to administer the 

3  program.  Doesn't that then shift that cost to a smaller 

4  number of people, therefore making that cost much greater 

5  for them?  And again, we won't know that until you get 

6  actually into the program.  

7               MS. MITCHELL:  That's right.  The fewer number 

8  of suppliers that opt in would spread Nicor's costs over 

9  that smaller number and thereby increase them.  But again, 

10  it's unknown exactly how that will play out.

11               CHAIRMAN SCOTT:  But then we are to assume 

12  then that whatever the benefits are from the competition 

13  that's there would overcome whatever those costs may be, or 

14  we shouldn't even do that kind of analysis?  

15               MS. MITCHELL:  I would suggest that that kind 

16  of analysis is not possible, given the nature of the rider 

17  being prospective.  Because this has yet to play out in 

18  Illinois, we just don't know, and if there is -- if the 

19  Commission were to apply some sort of rigid structure where 

20  it had to find that the benefits necessarily outweigh the 

21  costs when there -- we really don't know what either of 

22  those are going to be because of the nature of this new 

23  service, and there is evidence about how this has played 

24  out in other states for gas utilities, but because we don't 



36

1  know, that sort of analysis by the Commission as to this 

2  rider would be inappropriate.

3               CHAIRMAN SCOTT:  You still have a few minutes 

4  left, if you want to come back up after Mr. Lannon's minute 

5  here and Ms. Soderna's minute.

6                           (Pause) 

7               MR. LANNON:  Yeah, I just want to touch 

8  quickly on a few things.  One, I want to follow up, 

9  Mr. Chairman, to your question to Mr. Fox regarding 

10  potential confusion between customers and end-user 

11  consumers.  The case law that I cited uses the word "rate 

12  payers", and in those cases the rate payers were the 

13  end-user consumers.  Now, I did cite to one case; that was 

14  the Telecom case.  I think that's the CUB case, although 

15  I'm not entirely sure as I stand here, because I have 

16  different citations than Anne used, but I also cited to you 

17  the exact same language in another case, which was Abbott 

18  Laboratories.  This is pretty much black letter law by now, 

19  and what it says is simply, the Commission cannot fulfill 

20  its statutory duty to balance the competing interests of 

21  stockholders and rate payers without taking into account 

22  the impact of proposed rates on rate payers.  That, I 

23  believe, is analogous and that you can find in many cases.  

24  I do not provide a long stream cite -- 
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1               CHAIRMAN SCOTT:  Your time is up.  

2               MR. LANNON:  One quick thing, if I could.  

3  Mr. Fox said that in a regular rate case or one where 

4  you're proposing an increase in rates, you can't and you 

5  never have reduced it to a single formula.  That's true; I 

6  did not say that you had.  I said you can use cost benefit 

7  analysis in those cases and you routinely use them numerous 

8  times, looking at various costs that make up the revenue 

9  requirement.  

10               Thank you.

11               CHAIRMAN SCOTT:  Ms. Soderna, you've got two 

12  minutes.

13               MS. SODERNA:  Just a couple closing remarks.  

14  Yeah, I agree with Mr. Lannon.  I don't think any of the 

15  parties here are recommending a rigid tally of dollar signs 

16  in two columns, costs versus benefits.  You need to look at 

17  the totality of the evidence and the impacts that rate 

18  payers are going to feel from this rate being proposed, 

19  which, by the way, is very different than the retail 

20  electric supplier POR tariff.  So the analogies that 

21  Mr. Fox drew between the RES tariff going down, that's not 

22  the subject of this docket.  I don't know, honestly, why 

23  the RES POR percentage went down, but it could be a variety 

24  of factors, and we've got huge market participation there 
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1  there's other things going on on the electric side.  In 

2  Ohio, they mention the various supplier -- or the POR 

3  tariff that exists in Ohio and that's increased 

4  participation.  We don't know why participation in Ohio 

5  increased.  There is no direct correlation presented in 

6  this record between those two things or the POR rates.  

7  Those aren't at issue in this docket.  

8               What you have to look at is the evidence 

9  before you, in Illinois, and that does not support approval 

10  of Rider 17.

11               CHAIRMAN SCOTT:  Thank you.

12               MS. MITCHELL:  Thank you.  

13               Just following up further on the discussion 

14  about the Appellate Court that Mr. Lannon mentioned, and I 

15  mentioned as well, about the rate impact and the language 

16  there, of course, is the rate impact on rate payers; and 

17  the situation there that further distinguishes this 

18  circumstance is that that had to do with the utility and 

19  the rates it was charging its customers, the rate payers; 

20  and here the customers are not Nicor Gas's customers.  The 

21  customers are the alternative gas suppliers.  So you're not 

22  looking at the same kind of, quote-unquote, rate impact 

23  because it's not vis-a-vis the utilities rate payers.  

24               One point that Mr. Fox hit on that I believe 
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1  there might have been a question about was the prematurity 

2  of the rider, and I would commend the Proposed Order for 

3  recognizing that, to a certain extent, the company was not 

4  obligated to incur a tremendous amount of costs in setting 

5  up this rider, that the fact that the company had not 

6  prepared certain documents, the Proposed Order seems to 

7  imply, shows that it was premature, and the company 

8  disagrees.  But the company does support the language in 

9  the Proposed Order recognizing that the company was not 

10  obligating to expend a tremendous amount of resources in 

11  proposing this new service.  

12               And with that, unless there are any 

13  questions -- 

14               CHAIRMAN SCOTT:  Commissioner Colgan.  

15               COMMISSIONER COLGAN:  It seems like you're 

16  saying that we ought not be concerned about the ultimate 

17  end user in this case, that the customer is RES and IGS. Is 

18  that your testimony, is that we should not take into 

19  consideration the end user -- the possibility of the rate 

20  impact on the end user?  

21               MS. MITCHELL:  The Commission can certainly 

22  take into consideration what the impact will be on the 

23  customers of the alternative gas suppliers, but because of 

24  the nature of choice, they can choose -- a customer can 
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1  choose to come back to Nicor Gas or a customer can choose 

2  to stay with the alternative gas supplier, even if the 

3  costs do go up.  It's in the end user customer's hands as 

4  to what will happen to it.  It's not a circumstance where, 

5  with traditional utility rates, the utility doesn't have a 

6  choice about those costs; whatever the Commission approves 

7  will be incurred by those customers.  But here the customer 

8  has a choice as to whether or not it will continue to pay 

9  certain costs that may come about because of the 

10  alternative gas supplier electing into this program.  

11               COMMISSIONER COLGAN:  Some of your other 

12  colleagues have testified that they're not certain that the 

13  end customer can make an informed choice because the end 

14  customer will not know what all of the costs are because 

15  they're all varied into and bundled together.  How do you 

16  respond to that?  

17               MS. MITCHELL:  The company doesn't know all of 

18  the ins and outs of the arrangement as between the 

19  alternative gas supplier and the customer, their 

20  contractual arrangements that have certain provisions, and 

21  the utility doesn't know exactly what those are.  But there 

22  is certainly -- it could be the case that if the Commission 

23  were concerned, there could be a notification provision 

24  provided.  I believe there's reference in one of the briefs 



41

1  to the fact that there was a notice given, for example, 

2  when the Customer Selects Program came into place.  So it's 

3  not a situation where this is going to be necessarily a 

4  hidden matter for the end-user customers.

5               CHAIRMAN SCOTT:  Let me ask you one more 

6  question.  Following what -- your back and forth with 

7  Commissioner Colgan to its logical extreme, what about 

8  other services that the company -- that Nicor would have in 

9  contracts that they would enter into with alternative 

10  suppliers maybe for marketing, maybe for partnering, maybe 

11  for services now that come under normal rate making?  As 

12  long as you guys agree with it and the alternative 

13  suppliers agree with it, then none of that are things that 

14  we should be able to review from the ultimate customer's 

15  standpoint?  If I'm following that to its extreme in this 

16  case, if what we're saying here is that the costs that 

17  you're incurring to do this, if we decide that's something 

18  that needs to be done, we don't look at the end rate payers 

19  impact on them, could that apply to virtually any other 

20  service that you provide under traditional rate making?  

21               MS. MITCHELL:  Well, it's hard to answer it in 

22  the abstract, and even as to this rider.  I think I've said 

23  it before that part of the difficulty is because it's a 

24  proposed new service, there are just a lot of unknowns.  
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1  But certainly to the extent that there's anything that the 

2  utility is doing that comes within the Commission's 

3  regulation, the Commission has the authority to inquire 

4  about it and investigate and be concerned about it.  But as 

5  far as the impact that it may have on the utilities rate 

6  payers, it's hard to say in the abstract, and I would just 

7  go back to what I said about this particular rider, which 

8  is that the rate payer ultimately has it within their hands 

9  to choose what costs they may or may not incur as a result 

10  of this service.

11               CHAIRMAN SCOTT:  Thank you very much.  

12  Appreciate that.  

13               That will conclude today's argument on behalf 

14  of the Commission.  I thank all of the parties for their 

15  presentations today.  

16               This meeting stands adjourned.  Thank you, 

17  everyone.

18  

19  END TIME:  11:29 A.M.
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