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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE TO MILLENIUM 2000 INC.’S MOTION TO COMPEL THE ICC STAFF TO 

ANSWER A CERTAIN DISCOVERY REQUEST 
 

The Staff of the Illinois Commerce Commission (“Staff”), by and through 

its undersigned attorneys and pursuant to Sections 200.190 and 200.350 of the 

Commission’s Rules of Practice, 83 Ill. Adm. Code 200.190 and 200.350, and the 

Administrative Law Judge’s (“ALJ”) Ruling on July 19, 2013, hereby responds to 

Millennium 2000 Inc.’s (“Millennium”) motion to compel (“Motion”) the ICC Staff to 

answer certain discovery requests. 

I. INTRODUCTION 

This Motion, like Millennium’s last Motion to Strike, is not remotely well-

taken.  This Motion is even perhaps even less meritorious than its successor 

because it is extraordinarily difficult to determine from the face of the Motion what 

relief Millennium even seeks.1

                                                           
1  Millennium’s Motion consists of a 3-page, bullet-pointed list that fails to meet the 

Commission’s very lenient minimum standards in Part 200.110 (b) of using at least 
12 point fonts.  Staff is not arguing that the Motion to Compel be disregarded solely 
because of this procedural violation, but surely it is possible to conform to this well-
known requirement.   

  It is not until the very last sentence of the Motion 
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that one discovers that Millennium is not seeking further Staff responses to 

1.06(a) through 1.06(e), but only seeking a response to 1.06(f).   

This Motion, like Millennium’s last Motion to Strike, implies that Staff is 

unlawfully discriminating against Millennium by treating it differently.  However, 

Millennium has failed to even identify the right it alleges that Staff is violating.  

Surely Millennium is not alleging that it has a protected right to federal Lifeline 

funds.  Yet, Millennium leaves un-identified the protected right that Staff is 

allegedly violating by treating it differently.   

Moreover, Millennium has not attempted to demonstrate that it is similarly 

situated as Cricket.  As shown below, it is not.  Furthermore, what lies behind 

Millennium’s Motion to Compel is the notion that the Commission and Staff must 

follow identical analysis in this instant proceeding as it did years ago in a different 

ETC proceeding.  Such a notion is utterly without a basis in fact or law.  It is also 

inconsistent with the general practices of federal and state ETC designation 

proceedings.  As Staff has noted in its Response to the Motion to Strike, 

requirements for ETC designation evolve over time, based in no small part by 

changing federal policies.  The Commission is not required to follow the identical 

analysis it did more than a year (and two years) ago in the Cricket matter.  In 

fact, the Commission must assess each ETC application on its own individual 

merits based on the information available at the time.  

Millennium feigns ignorance of the fundamental fact that what drives 

Staff’s discovery are the initial facts an applicant provides in its application.  Each 

applicant is different and each application is different.  For instance, Cricket was 
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(and remains) a licensed CMRS provider that has deployed its own wireless 

network in Illinois.  See Cricket Application For ETC Designation, ICC Docket No. 

10-0453 (July 21, 2010), at 1-2 and 10.  This fact alone necessitates different 

Staff discovery from that discovery sent to non-facilities based wireless ETC 

applicants, like Millennium. 

In sum, what the Commission and Staff considered, or did not consider, 

more than a year ago in a different ETC designation proceeding (i.e., Docket No. 

10-0453) has no bearing on what the Commission must, or must not, consider in 

this instant, or a future, ETC designation proceeding.  Millennium’s Motion to 

Compel seeking information that is not relevant to this proceeding is not just a 

waste of time but also another attempt at distraction from the real issue in this 

proceeding, which is whether Millennium meets the requirements for ETC 

designation in Illinois. 

II. BACKGROUND 
 

On June 5, 2012, Millennium filed its application for designation as a 

Wireless Eligible Telecommunications Carrier (“ETC”) under Section 214(e)(2) of 

the Telecommunications Act of 1996 (“Application”).  47 USC §214(e)(2).  

Millennium amended its application on April 10, 2013 (“Amended Application”).  

On June 11, 2013, Staff filed ICC Staff Exhibit 1.0, the Direct Testimony of Dr. 

James Zolnierek.  On June 18, 2013, Millennium sent Data Requests (“DRs”) To 

Dr. Zolnierek.  Millennium seeks to compel copies of all of Staff’s Data Requests 

and Responses from Docket No. 10-0453, Cricket Communications, Inc.’s 

(“Cricket”) Application for Designation as a Wireless ETC Carrier.  Motion, at 1-2.  
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Staff objected as the request was irrelevant and would not lead to any relevant 

information and unduly burdensome.            

In particular, Millennium asked Staff in DR 1.06(f): 

f. Provide copies of all data requests directed to the applicant 
and responses thereto. To the extent Document(s) are withheld, 
provide a list of all Documents that are not provided in response to 
this data request and the reason why the Document(s) is being 
withheld. 
 
Staff objected to 1.06(f) as follows: 

Staff objects to this data request to the extent that it purports to 
impose discovery obligations on Staff inconsistent with, or beyond 
the scope of, what is permitted under the Initiating Order and the 
applicable Illinois Rules of Civil Procedure. Staff also objects to this 
data request to the extent that it is irrelevant and not likely to lead to 
the discovery of admissible evidence. Staff also objects to this data 
requests to the extent that it purports to seek discovery of 
information and/or materials containing the mental impressions, 
conclusions, opinions or legal theories of any attorney or other 
representative of Staff concerning the subject of the proceeding 
and prepared and developed in anticipation of litigation.  
 

 Staff Response to Millennium DR 1.06(f).   

For reasons fully explained below, the information sought in Millennium DR 

1.06(f) is not relevant to any issue in this proceeding and thus is inconsistent 

with, and beyond the scope of, what is permitted under the applicable Illinois 

Rules of Civil Procedure.   

III. ARGUMENT   
 

A. The Information Sought In DR 1.06(f) Is Not Relevant 
 

Millennium’s data request 1.06(f) is irrelevant.  Millennium seeks all 

discovery related to a different ETC docket by a different applicant from years 

earlier.  Cricket is not a parent or subsidiary of Millennium.  There is no business 
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relationship between the two corporations.  Dr. Zolnierek was not a witness in 

Docket No. 10-0453 and discovery is not a part of the evidentiary record unless 

one party sought to have the ALJ admit such evidence.  In that case, any 

discovery admitted into record by the ALJ in Docket No. 10-0453 would be on e-

Docket and Millennium would have access to it there.   

In TTX Co. v. Whitley a railroad car leasing company brought an action 

after the State Department of Revenue (“Department”) audited TTX and 

determined that it was not furnishing transportation services within the meaning 

of Section 304(d) of the Illinois Income Tax Act.  TTX Co. v. Whitley, 295 Ill. App. 

3d 548 (1998).  TTX sought a declaration that the Department had improperly 

calculated its taxes on the basis that the company was a transportation company 

for tax purposes.  Id.  TTX moved to compel defendants to ‘“identify each 

taxpayer who apportioned income to Illinois using the single factor transportation 

formula” during the audit period.’  TTX Co., 295 Ill. App. 3d at 551.  The appellate 

court held in part that other taxpayer returns were not relevant to the matter in 

question and could not be discovered.   

TTX Co.’s fundamental facts are similar to the facts at hand.  Millennium 

seeks information from a prior ETC case in part to show that the Staff is 

“expounding on new standards and rules, that, to counsel’s knowledge and 

belief, no other ETC carrier has had [sic] been required to implement.”  Motion at 

1.  In short, Millennium implies that Commission Staff is treating Millennium 

differently than other ETC applicants, and seeks information to show that Staff 
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recommends approval of ETC applications inconsistently.  According to TTX Co., 

this kind of information is not relevant and not discoverable.     

B. The Information Sought In DR 1.06(f) Would Be Unduly 
Burdensome To Produce 

 
Millennium’s DRs are also unduly burdensome.  Additionally, to the extent 

that Millennium desires to compare Staff’s positions in this instant ETC 

designation proceeding with any decisions rendered by the Commission in the 

Cricket proceeding (Docket No. 10-0453), Millennium has available to it the full 

record of the Cricket proceeding on the Commission’s website.  What Millennium 

seeks, however, is “information not publicly available on the Commission’s E-

Docket system.”  Motion at 3.  That is, Millennium seeks information not of record 

in Docket No. 10-0453.  Because such information is not of record in the Cricket 

ETC designation proceeding it was not available to, or relied upon, by the 

Commission in reaching any determinations in that proceeding.  There is simply 

no basis for Millennium’s assertion that it needs this information “to understand 

what Dr. Zolnierek means in his testimony when he says the circumstances are 

different in the present case.” Motion at 4.  Millennium has the full record from the 

Cricket case available to it necessary to make such a comparison.   

The Commission’s discovery rules permit electronic discovery requests 

and responses, and Staff would have to search through e-mail records from other 

Staff witnesses to find discovery requests and responses from that Docket. 

Besides being unduly burdensome and time-consuming for an already overtaxed 

and resource-limited Commission Staff, Staff witnesses have no obligation to 
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retain discovery from closed Commission proceedings so there is no guarantee 

that any Response made by Staff would be complete or accurate.   

Finally, the Commission’s Rules of Practice prohibit “requests for 

information, depositions, or other discovery whose primary effect is harassment, 

or which will delay the proceeding in a manner which prejudices any party or the 

Commission, or will disrupt the proceeding.”  83 Ill. Adm. Code Part 200.340.  

Millennium’s request requiring Staff to search for discovery from a docket from 

years ago that has no bearing on what the Commission and Staff must, or must 

not, do in this proceeding is tantamount to harassment and certainly will disrupt 

the proceeding.  Further, the Commission’s regulations provide that discovery is 

to be pursued in a “timely fashion” and shall not delay any proceeding “in the 

absence of a showing that the requester has exercised due diligence and that the 

delay will not cause undue prejudice.”  Id. at §200.410(a). The ALJ has the 

authority to supervise discovery by issuing “such rulings as justice requires, 

denying, limiting, conditioning or regulating discovery to prevent unreasonable 

annoyance, expense, disadvantage or oppression.”  Id. at §200.370(b).   

Finally, should the ALJ grant this Motion, this would be a dangerous 

slippery slope and could open the door to petitioners asking for all discovery 

done in every ETC petition filed at the Commission, or any discovery in any 

telecommunications case in front of the Commission because, as Millennium 

claims, it relates to issues that “may have come up in that docket.”  Motion at 4, 

emphasis added.  These sorts of requests would bring Commission Staff to a 

standstill as voluminous discovery would need to be maintained, retained and 
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then redacted to ensure confidentiality.  A ruling in favor of Millennium also has 

broad implications for other dockets at the Commission.   

Imagine if Commonwealth Edison asked for all discovery from Ameren 

Illinois Company’s formula rate case, because it may be relevant to its formula 

rate case.  In these dockets, thousands upon thousands of discovery requests 

and responses are promulgated between parties; if Staff was required to send 

discovery from previous dockets on the same topics, fast-tracked rate case 

dockets would be paralyzed.               

C. Staff’s Testimony Cannot Be Impeached By Staff Discovery In 
Cricket  

 
Substantively, Millennium’s Motion should be denied on other grounds.  

Millennium offers the following reasons for its Motion: “The Cricket Order was the 

Commission’s first application of ETC standards after the FCC’s issuance of the 

Lifeline Reform Order in February 2012; Dr. Zolnierek asserts that his standards 

are consistent with the Lifeline Reform Order; and Dr. Zolnierek states that the 

Commission should strive to apply the standards uniformly.”  Motion at 3.  Thus, 

Millennium’s rationale for its motion is based upon what it contends is Dr. 

Zolnierek’s recommendation of how the Commission should conduct its review.   

With respect to Dr. Zolnierek’s testimony, Millennium asserts that:  “In his 

testimony, Dr. Zolnierek states that the analyses to assess an applicant’s 

qualifications should be performed uniformly.”  Motion at 2.  This is an incorrect 

summary of Dr. Zolnierek’s testimony.  Prior to the passage in Dr. Zolnierek’s 

testimony cited by Millennium in support of its characterization, Dr. Zolnierek was 

asked specifically whether the Commission should impose the same standards 
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on Millennium that is has imposed on ETCs in the past.  Dr. Zolnierek specifically 

responded “No.”  Staff Exhibit 1.0 at 9.  In explaining his response, Dr. Zolnierek 

stated “the Commission should not, when faced with the potential for waste, 

fraud, and abuse, decline to examine an aspect of a company’s application or 

decline to impose a requirement of a company as a condition of eligibility simply 

because circumstances did not dictate that it do so in the past” and “…the 

Commission should perform assessments based upon the circumstances 

presented by the carrier seeking ETC designation, which can change with each 

additional applicant.” Id. at 10-11.  These statements unambiguously indicate that 

it is not Dr. Zolnierek’s position that “the analyses to assess an applicant’s 

qualifications should be performed uniformly.”  Thus, the information Millennium 

seeks is designed to impeach a position that Dr. Zolnierek did not take.  Aside 

from being unhelpful to Millennium because they have mischaracterized Dr. 

Zolnierek’s position, Millennium cannot impeach Dr. Zolnierek’s testimony in this 

docket with the testimony of another Staff witness in another docket – Staff are 

not of one mind.  As stated above, Dr. Zolnierek was not the Staff witness in 

Cricket.   

Moreover, in responding to Millennium’s Motion, Staff notes that it did not 

address the Cricket case in its testimony in this proceeding.  As noted in its 

Motion, Millennium asked certain Staff data requests issued in the Cricket case 

and Dr. Zolnierek responded to those requests. Motion at 3.  Millennium now 

asserts that it seeks additional information to “provide some understanding to 

what Dr. Zolnierek means in his testimony when he says the circumstances are 
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different in the present case.”  Motion at 4.  If Millennium is implying that Dr. 

Zolnierek has filed testimony addressing explicit differences between Millennium 

and Cricket’s situation, this is incorrect.  Thus, the information it seeks does not 

in anyway inform any testimony Dr. Zolnierek filed regarding explicit differences 

between Cricket and Millennium, because Dr. Zolnierek has not filed any such 

testimony. 

Millennium quotes Dr. Zolnierek’s statement made in response to 

Millennium’s Data Requests that “it does appear that the circumstances 

surrounding the request in Docket No. 10-0453 differ from those in the instant 

proceeding” and alludes to Dr. Zolnierek’s professed limited knowledge of the 

ICC’s Cricket Docket.  As noted above, Millennium is not seeking information of 

record in the docket.  If, however, Millennium seeks information that differentiates 

its own circumstances from those of Cricket at the time the Commission issued 

its Final Order in Docket No. 10-0453, it need look no farther than information 

that is already available to Millennium.  

D. Cricket Received Wireless ETC Status Before the FCC’s 
Lifeline Reform Order 

 
As noted in the Commission’s Order, issued in Docket No. 10-0453 on 

July 11, 2012, Cricket was designated as a wireless ETC on March 23, 2011, 

almost one year prior to the FCC issuing its Lifeline Reform Order.  Order in 10-

0453 at 2.  The Commission’s Order issued on July 11, 2012 was therefore not 

the initial designation of Cricket as a wireless ETC in Docket No. 10-0453, but 

rather granted Cricket ETC status for an additional service area.   
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The fact that Cricket was designated as a wireless ETC prior to the FCC’s 

Lifeline Reform Order clearly differentiates Cricket’s circumstances from those of 

Millennium.  Thus, of record and publicly available information within the record 

of Docket 10-0453 is sufficient to differentiate Cricket’s circumstances from those 

of Millennium.  It is not clear how additional information not entered into evidence 

and that has not been shown (or even alleged) to have had any bearing on either 

Staff’s recommendations or the Commission’s decisions in Docket No. 10-0453 

is relevant to this instant ETC designation proceeding.   

E. Cricket Is Not Similarly Situated As Millennium 

Even a cursory glance at the record in the Cricket proceeding shows that 

Cricket is not similarly situated as Millennium.  Cricket is a FCC-licensed CMRS 

provider and had deployed its own wireless network. Cricket Wireless 

Certification Application, Docket No. 08-0129, and Second Amended ETC 

Petition Docket No. 10-0453 at 2 & 11.  In fact, Cricket is the only wireless 

Lifeline-only ETC in Illinois that operates under a FCC-issued CMRS license and 

provides wireless services over its own wireless network facilities.  Providing 

wireless service under a FCC-issued CMRS license (like Cricket) is a factor that 

eases the concerns that led the FCC to impose an explicit financial and technical 

capability requirement of 54.201(h) on Lifeline-only ETC petitioners, which are 

predominantly wireless resellers, like Millennium.  ETC Order (FCC 05-46), at 

¶37 and Lifeline Reform Order (FCC 12-11), at ¶387.  This fact of providing 

wireless service under a FCC-issued CMRS license alone sets Cricket apart from 
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all other wireless Lifeline-only ETC petitioners in Illinois and in particular 

Millennium.   

Furthermore, when Cricket first petitioned for wireless ETC designation in 

Docket No. 10-0453 (July 2010), Cricket was already serving “approximately 4.6 

million customers in 34 states and the District of Columbia.”  Cricket ETC petition 

(July 21, 2010) at p.1.  A cursory glance at the publicly available USAC Lifeline 

disbursement data for Cricket for July 2010 would show that a great majority of 

the 4.6 million wireless customers were wireless non-Lifeline customers.  In other 

words, by the time Cricket first petitioned for wireless ETC petition in Docket No. 

10-0453, Cricket had already deployed its own wireless network and had become 

a well-established wireless provider with proven ability to provide wireless service 

to [non-Lifeline] customers.  In sharp contrast, when Millennium first petitioned for 

wireless ETC petition in Illinois (June 2012), not only was Millennium not serving 

millions of wireless customers but it was also not ready to provide wireless 

service.  In fact,  according to Exhibit 3 to its Reply to Staff Response to its 

Motion to Strike, as of February 2013, Millenniums was still [beta-]testing its 

wireless billing and provisioning system.  Clearly, Millennium is not similarly 

situated as Cricket, not even remotely so.      

Finally, what lies behind Millennium’s Motion to Compel is the mistaken 

notion that Staff must adopt the same discovery in this instant proceeding as it 

did years ago in a different ETC proceeding.  Such a notion is utterly baseless.  

There is no foundation in federal or state law for this notion. It is also inconsistent 

with the general practices of federal and state ETC designation proceedings.  As 
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Staff has noted in Staff’s Response to Motion to Strike, requirements for ETC 

designation evolve over time.  Neither Staff, nor the Commission, are required to 

apply the identical analysis it did more than a year (and two years) ago in the 

Cricket matter, especially given the significant intervening change in federal 

policies that inform state ETC proceedings.  What the Commission and Staff 

considered, or did not consider, years ago in a different ETC designation 

proceeding has no bearing on what the Commission and Staff must, or must not, 

consider in this instant, or a future, ETC designation proceeding.  There is no res 

judicata in Commission proceedings, and the Commission can come to whatever 

conclusions it wishes based upon the individual facts before it in each case.  

Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill. 2d 509, 513 

(1953).  Consequently, Millennium’s Motion to Compel seeking information that is 

not relevant from a past ETC designation proceeding (i.e., Docket No. 10-0453) 

is not just a waste of time but another attempt at distraction from the real issue in 

this proceeding, which is whether Millennium meets the requirements for ETC 

designation in Illinois. 
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IV.  CONCLUSION 
 

For all of the reasons above, the Commission should reject Millennium’s 

Motion to Compel as recommended by Staff. 
 

Respectfully submitted, 
 

___________________________ 
Staff Counsel 
Illinois Commerce Commission 

 
JESSICA L. CARDONI 
MICHAEL J. LANNON 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-
800 
Chicago, IL 60601-3104 
Phone: (312) 793-2877 
Fax: (312) 793-1556 
jcardoni@icc.illinois.gov 
mlannon@icc.Illinois.gov 

 
August 2, 2013      

 
Counsel for the Staff of the 
Illinois Commerce Commission 
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