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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission    ) 

 On Its Own Motion     ) 

        ) Docket No. 11-0593 

  v.      ) 

        ) 

Commonwealth Edison Company    ) 

Investigation into compliance with the efficiency  ) 

Standard requirement of Section 8-103 of the   ) 

Public Utilities Act      ) 

   

BRIEF ON EXCEPTIONS  

OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois, pursuant to Part 200.830 of the Commission’s Rules of Practice, hereby submit 

their Brief on Exceptions and Exceptions in the above-captioned proceeding. 

I. INTRODUCTION 

 This Brief takes exception to several conclusions in the Proposed Order.  First, the People 

urge the Commission to reject the Proposed Order’s conclusion that the issue of how DCEO’s 

energy savings goals should be allocated between ComEd and itself should wait until the next 

three-year plan docket.  The People urge the Commission to establish specific guidance now on 

the issue of how annual energy savings goals are allocated between ComEd and DCEO, given 

the substantial evidence that the current methodology has failed to appropriately apportion 

energy savings goals, as discussed below.  

 Second, the Commission should revise the Proposed Order’s conclusion related to the 

calculation of banked savings by ComEd which, if left to stand would unfairly augment 

ComEd’s banked energy savings amount based on a calculation of banking that unfairly includes 

DCEO’s energy savings allocation.  The Proposed Order’s finding, which permits ComEd to 
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calculate its banked savings based on DCEO’s portion of the goal -- despite DCEO not meeting 

its goal and ComEd not being responsible for this portion of the goal --  effectively captures an 

extra 20% more banked savings  (applying the 10% banking limit to an additional 20% more 

savings, with DCEO’s portion) than would otherwise occur without inclusion of the DCEO 

portion of the savings goal.  This is inconsistent with Section 8-103 of the Act, and should be 

rejected.   

 Third, this Brief requests that the Commission reject highlighted conclusions in the 

Proposed Order on the issue of free ridership and how it is evaluated because they lack any 

evidentiary basis and have the potential to impair future evaluations of cost-effectiveness of 

efficiency programs in general. 

 Finally, the People request that specific conclusions about the effect of pre-trial 

memorandums on a party’s ability to raise an issue in brief be rejected. 

 

II. EXCEPTIONS 

 

 A. The Record Evidence Points To A Need For Commission Guidance On The  

  Allocation Of Energy Savings Goals Between ComEd and DCEO. 

 

 In the AG Initial Brief, the People urged the Commission to establish specific guidance 

on the issue of how annual energy savings goals are allocated between ComEd and DCEO, and 

offered specific criteria for allocation parameters that the Commission should adopt as findings 

in this docket.  The People made this recommendation because the evidence showed that (1) 

DCEO continually fails to meet its annual energy savings goals; (2) the methodology used in the 

first three-year plan to establish DCEO’s and ComEd’s energy savings goal was less than 

scientific and not tied to the actual loads of the customer segments DCEO serves; (3) ComEd’s 

allocated share of energy savings goal was inappropriately reduced; and (4) that even with the 
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downward revision to energy savings goals that were adopted in the second three-year plan 

(Docket No. 10-10570), DCEO would still have to achieve approximately 50% greater savings 

among its customers than called for in the statutory goals in order to achieve them.  See AG 

Initial Brief at 13-20; DCEO Ex. 1.0 at 10; AG Ex. 2.0 at 9.   

 Contrary to the summary of the AG position in the Proposed Order, the People did not 

seek to punish or “provide consequences” to DCEO and ComEd for DCEO’s inability to achieve 

its savings goal in Year 3 or the adoption of the flawed allocation  in the first three-year energy 

efficiency plan.  See PO at 10.  However, the People do seek Commission findings that provide 

specific direction to the ComEd/DCEO energy savings allocation process in this Order, so that 

potential energy savings are not “orphaned” by a goal allocation methodology that all but ensures 

DCEO’s failure in achieving energy savings goals going forward. 

 The Proposed Order ultimately concludes that rather than issue any direction in future 

savings allocations between the utility and DCEO, “a better course of action at this time is to 

allow DCEO to revise its future expectations, and then determine, in the future, whether 

corrective action is warranted.”  PO at 10.  The People take issue with this conclusion for a 

couple of reasons. 

 First, there is statutory support for the Commission providing direction prior to ComEd 

and DCEO filing the next three-year plans, which will occur this September, when both entities 

(and other utilities) present proposed savings goals for years 7 through 9 of the Section 8-103 

energy efficiency programs.  Section 8-103(e) of the Act provides for the electric utilities and 

DCEO to work cooperatively to adjust energy efficiency plans when annual goals are not met.  

Section 8-103(e) provides: 

If the Department is unable to meet incremental annual 

performance goals for the portion of the portfolio implemented by 
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the Department, then the utility and the Department shall jointly 

submit a modified filing to the Commission explaining the 

performance shortfall and recommending an appropriate course 

going forward, including any program modifications that may be 

appropriate in light of the evaluations conducted under item (7) of 

subsection (f) of this Section. 

 

220 ILCS 5/8-103(e).  This subsection of the Act certainly enables the Commission to establish 

clear policies affecting the revision process.  Commission oversight is essential because ComEd 

today exerts no control over DCEO or its programs.  Tr. at 40.  The use of the word annual 

above suggests the General Assembly contemplated revised annual plans, rather than revisions to 

future three-year plans.  As noted in the AG Reply Brief, this clearly has not happened to date. 

While ComEd and DCEO (in testimony) highlighted the fact that they negotiated different 

allocations of savings goals for PY 4-6, these do not constitute “revisions” because they are 

simply adjustments to new three-year plans.  Staff’s expressed concern on this point is a 

legitimate one: What happens when it becomes clear that the allocations are inappropriate within 

a three-year plan cycle?  

 Second, the Proposed Order’s wait-and-see approach to the allocation of DCEO goals 

risks an “orphaning” of energy savings that hurts all ratepayers.  As noted by AG witness 

Mosenthal, DCEO savings goals are directly subtracted from the utility obligations.  Mr. 

Mosenthal deduced that for the first three years of the efficiency plans, the practical effect was 

that statutory goals were effectively reduced by approximately 10% in each year.  AG Ex. 1.0 at 

17.   Currently, by definition, the utilities have adopted goals lower than the statutory percent of 

load requirement due to the fact that DCEO has taken on higher than achievable goals.  Id. at 19-

21. 
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 Rather than hope for the best in the next three year planning process, the Commission 

should direct a more formal and rigorous process to establish the goals allocation based on real 

analysis and historic performance.  AG witness Mosenthal suggested as a default starting point 

that each entity should strive to meet its share of the statutory percent-of-load goals, and that any 

deviation from that must be justified based on: 

1. Unanimous agreement between ComEd and DCEO that its respective goals are 

reasonable and achievable, and consistent with their filed plans. 

 

2. Analysis supporting the variance, showing that the proposed goals are achievable, 

planned to be achieved based on the programs filed, cost-effective, and justified based on 

broader policy criteria. 

 

3.  A showing from the entity proposing to adopt goals that are lower than the 

statutory percent-of-load goals that achievement of the statutory goals are not feasible 

within the budget caps and its share of budget allocation, and that it is in the best interest 

of ratepayers to shift some of this burden to the other entity. 

 

AG Ex. 2.0 at 10.   

AG witness Mosenthal further testified that the Commission should not allow DCEO and 

the utility to agree to a savings goal allocation process that includes DCEO goals that are higher 

than the evidence suggests is an appropriate share of savings based on the following factors:   

(1) historical performance; 

(2) the actual loads of the customer segments they serve; and 

(3) the participation barriers faced by these segments.   

 

AG Ex. 1.0 at 20.   One recommended option is to simply apply the same statutory percent of 

load savings goals to both the utilities and DCEO.  In other words, if the statute calls for 0.6% of 

load in incremental savings (as it did for PY3), then DCEO could be responsible for capturing no 

more than that amount for its share of the load, which Mr. Mosenthal stated he believed was less 

than half the goal to which DCEO actually agreed.  If assigned in this manner, DCEO goals 

would be much lower, achievable, proportionately commensurate with utility goals, and certainly 
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would meet the intent of Section 8-103 of the Act.  The result would be that utilities would still 

be required to achieve the same statutory percentage goal for their customers and share of the 

load (rather than the reduced level that the current allocation process permits), an outcome 

clearly consistent with the intent of Section 8-103 of the Act.  

 DCEO witness Agnes Mrozowski agreed that the three factors Mr. Mosenthal identified 

“are all critical factors in determining reasonable goals.”  DCEO Ex. 1.0 at 9.  She stated that 

DCEO “plans to consider all of them when developing its new three-year plan during the next 

year.”  Id.  While Ms. Mrozowski indicates that she believes the utilities and DCEO “can address 

these (allocation) issues during the development of their next three year plan”, the People believe 

Commission findings on this point are necessary.  It is unclear what the balance of power, so to 

speak, is among DCEO and its utility partners in the energy savings goal allocation process.  To 

date, two attempts at reasonably allocating the savings goals have failed, given DCEO’s track 

record on achieving its allocated goals in years 1 through 3, and Ms. Mrozowski’s conclusion 

that DCEO would still have to achieve approximately 50% greater savings among its customers 

than called for in the statutory goals in order to achieve them.  DCEO Ex. 1.0 at 10. 

 What is clear from the record is that specific direction from the Commission on this 

important issue will help ensure that the energy savings proposals presented in the upcoming 

Section 8-103 dockets are reasonable and achievable.  Most importantly, Commission direction 

will help ensure that achievable energy savings are not effectively reduced going forward for 

ratepayers by assigning a level to DCEO that is unrealistic and unattainable before the program 

years even begin.   

 For these reasons, the People urge the Commission to include findings that direct a more 

formal and rigorous process to establish the goals allocation based on real analysis and historic 
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performance.  As a default starting point, each entity (utility and DCEO) should strive to meet its 

share of the statutory percent-of-load goal.  If assigned in this manner, DCEO goals would be 

much lower, achievable, proportionately commensurate with utility goals, and certainly would 

meet the intent of Section 8-103 of the Act.  The People urge the Commission to include a 

finding directing ComEd and DCEO to establish savings allocations in accordance with the 

guidelines listed above.   

 

Proposed Language 

 In accordance with the arguments presented above, the People urge the Commission to 

revise the Proposed Order at page 10 as follows: 

Analysis and Conclusions 

 

The Commission notes at the outset that ComEd’s energy 

efficiency program is still nascent.  The Commission 

acknowledges that DCEO’s programs have not achieved DCEO’s 

energy savings goals.  The evidence showed that (1) DCEO 

continually fails to meet its annual energy savings goals; (2) the 

methodology used in the first three-year plan to establish DCEO’s 

and ComEd’s energy savings goal was less than scientific and not 

tied to the actual loads of the customer segments DCEO serves; 

and (3) ComEd’s allocated share of energy savings goal was 

inappropriately reduced; and (4) that even with the downward 

revision to energy savings goals that were adopted in the second 

three-year plan (Docket No. 10-10570), DCEO would still have to 

achieve approximately 50% greater savings among its customers 

than called for in the statutory goals in order to achieve them.  See 

AG Initial Brief at 13-20; DCEO Ex. 1.0 at 10; AG Ex. 2.0 at 9.   

This evidence points to the need for Commission direction 

and correction of the ComEd/DCEO allocation process in this 

Order, and a directive that ComEd and DCEO go back to the table 

to revise existing allocations for program year 6 so that potential 

energy savings are not “orphaned” by a goal allocation 

methodology that all but ensures DCEO’s failure in achieving 

energy savings goals going forward.  Section 8-103(e) of the Act 

certainly enables the Commission to establish clear policies 

affecting the revision process. 
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 However, a new evaluation will emerge soon and DCEO has 

acknowledged that it must revise its energy savings goals.  While 

the cost-effectiveness of the DCEO-administered programs is a 

goal to which this Commission strongly ascribes, a better course of 

action at this time is to allow DCEO to revise its future 

expectations, and then determine, in the future, whether corrective 

action is warranted.   

 The Commission agrees with the AG that the Commission 

should not allow DCEO and the utility to agree to an allocation 

process that includes DCEO goals that are higher than the evidence 

suggests is an appropriate share of savings based on the following 

factors:   

(1) historical performance; 

(2) the actual loads of the customer segments they serve; and 

(3) the participation barriers faced by these segments.  The 

evidence supports application of  the same statutory percent of load 

savings goals to both the utilities and DCEO.  In other words, if the 

statute calls for 0.6% of load in incremental savings (as it did for 

PY3), then DCEO could be responsible for capturing no more than 

that amount for its share of the load, which Mr. Mosenthal testified  

was less than half the goal to which DCEO actually agreed.  If 

assigned in this manner, DCEO goals would be much lower, 

achievable, proportionately commensurate with utility goals, and 

certainly would meet the intent of Section 8-103 of the Act.  The 

result would be that utilities would still be required to achieve the 

same statutory percentage goal for their customers and share of the 

load (rather than the reduced level that the current allocation 

process permits), an outcome clearly consistent with the intent of 

Section 8-103 of the Act.  

 

The Commission additionally notes that while DCEO witness Ms. 

Mrozowski testified, DCEO filed no post-trial briefs.  The 

Commission encourages DCEO to actively participate in 

Commission proceedings in the future, so that we may further 

ascertain DCEO’s position and the facts surrounding the programs 

it administers.  However, at this time, the Commission declines the 

AG’s requests above.   

 

With regard to Staff’s recommendation, at this time, the 

Commission agrees that some modification to DCEO’s allocated 

energy savings goal is appropriate, but only prospectively, as 

discussed above.  declines to order DCEO to revise its energy 

efficiency plan.  We decline to adopt Staff’s specific recommended 

allocation numbers, as Staff provides no information establishing 

that its proffered future energy efficiency goals “fix the problem.”  

Additionally, as ComEd notes, the DCEO goals for Plan Years 4 
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and 5 have already been modified.  A better course of action is to 

wait and see if DCEO’s revised energy savings goals can be 

achieved, and to what extent.  At some point in time, some 

modifications to DCEO’s energy savings goals may be necessary 

or even just desirable.  However, at this time, the Commission 

shall allow at least one more year of the revised energy savings 

goals to run their course.  In this manner, there will be more 

information to work with in order to establish a viable and 

workable course of action.   

 

 

 B. The Proposed Order Should Be Modified To Ensure That  

  ComEd’s Banked Savings Calculation Is Not Based On The  

  Combined DCEO/Utility Allotment Of Energy Savings. 

 

 The Commission has allowed excess energy savings above statutory goals achieved by a 

utility or DCEO to be “banked” and applied to future year savings achievements, if necessary, to 

meet goals.  However, this ability is limited to 10% of the goal that can be banked in any given 

year.  ICC Docket No. 07-0540, Order of Feb. 6, 2008 at 41.  The Commission limited banking 

to 10% of goals because it believed anything greater than a de minimus amount would have the 

effect of potentially undermining the statute’s clear intent to have annual goals met each year.  

Id.  As a result, the 10% limit was adopted as a way to balance the legislative goal of achieving 

annual energy savings, as provided in Section 8-103( b) of the Act, with the General Assembly’s 

interest in encouraging utilities to strive to exceed goals when possible.   

 The Proposed Order assesses the issue of how banked amounts of energy savings should 

be calculated first, by excluding the amount of banked savings from previous years, and second, 

by rejecting the AG’s that any banked savings calculation be based on that entity’s share of the 

goals --  not the combined goals of ComEd and DCEO.  See AG Initial Brief at 9-13.  These 

conclusions should be modified because (1) the issue of how to account for banked savings was 

addressed in a settlement in Docket No. 10-0570, and (2) if left to stand, ComEd would 
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effectively be permitted to leverage DCEO’s energy savings goal to increase its own banked 

amounts in excess of the 10% limit established by the Commission. 

 Specifically, at page 14, the Proposed Order notes that when it first approved the concept 

of banking, the Commission “only approved that ‘banking ‘ of de minimus energy savings.”  PO 

at 14.  The Proposed Order goes on to conclude  that “[a]n increase in banked energy savings 

from 58,408 MWHs to 97,777MWHs which is an increase in excess of 45% is not de minimus.”  

Id.  The Proposed Order further concludes that ComEd’s banking calculation, which includes 

amounts from previous years, violates the concept of de minimus as authorized by the 

Commission.  Id. at 14-15.  Accordingly, the Proposed Order finds that the 10% carryover of 

energy savings is only from one year to the next, and cannot be carried into program years 

beyond that next year.  Id. at 15.       

 The Proposed Order scolds all parties to this docket for not explaining what is described 

as a “discrepancy” between ComEd’s calculation of banked savings and the de minimus finding 

of the Commission.  In fact, this very issue was raised by the People/AG in ICC Docket No. 10-

0570.  In testimony, AG witness Mosenthal testified, consistent with the Proposed Order’s 

conclusion: 

…my interpretation of the ICC’s ruling is that a maximum of 10% 

of a given plan year’s goals may be banked for use in the following 

year. The ICC Order states: 

 

ComEd seeks Commission approval of its request to ‘bank’ any 

excess savings and use those excess savings in the following year 

to meet that year’s statutory energy efficiency or demand response 

goal.  (ICC Docket No. 07-0540, Order of February 6, 2008 at 39 

[emphasis added]).  The ICC goes on to rule: 

  

It is also reasonable to limit the amount that can be ‘banked’ to one 

which would only allow utilities to ‘bank’ a de minimus carry over, 

as anything further would violate the statute. Therefore, ComEd’s 

and DCEO’s request for Commission approval of banked energy 
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savings is granted, but, they may ‘bank’ no more than 10 percent 

of the energy savings required by statute in the year, in which, it is 

banked. (Id. [emphasis added]). 
 

Since ComEd's request was limited to use of banked savings in the 

following year, and ICC explicitly approved ComEd's request, my 

interpretation is that these banked savings would be limited to 10% 

transferred only to the following year. The ICC’s concerns that 

banking should be de minimus also indicates the Commission’s 

concern about banked savings accumulating to large numbers over 

time. Of course, applying banked savings only to the following 

year may well enable ComEd to over-achieve in that “second year” 

as well, resulting in further carryover to the next (or “third”) year. 

However, in each instance it would still be limited to a maximum 

of 10% of any previous year’s goals. In other words, any banked 

savings available at any time can be no larger than 10% of a prior 

year’s goal, regardless of how much may have been banked in 

the past.  

 As a result, the amount available for banking for PY4 

would be dependent on how much excess was carried over each 

year to the next in the current plan period, and ultimately into PY3; 

as well as ComEd’s final savings achievements for PY3 which are 

not yet known. At a maximum it could be no greater than 10% of 

the PY3 goal. 

 

ICC Docket No. 10-0570, AG Ex. 1.0 (Direct Testimony of Philip Mosenthal) at 17.   

 As it turned out, the Commission never addressed the point because the parties to the 

docket entered into a Settlement Stipulation resolving many of the contested issues in the docket, 

including banking.  The Commission approved the Stipulation in its Final Order in the docket, 

which specifically permitted ComEd to accumulate banked savings across years, including 

amounts banked from PY 1 through PY3, for future savings calculations in PY 4 through PY 6.  

ICC Docket No. 10-0570, Order of December 21, 2010 at 20.  Specifically, the Stipulation 

provides: 

 ComEd’s request to accumulate and apply “banked” kWh savings across years – 

specifically from PY 1 through PY4 for application in PY5 – is approved. 

 Consistent with the above, applying any banked savings or CFL carryover from 

PY1 through PY5 to PY6 is also approved. 

 The above banking provisions are subject to the following restrictions: 
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o In any given Plan year, no more than 15% of that year’s compliance 

obligation should be met with banked savings from previous Plan years. 

 

o Except that, in any Plan year for which the statutory target has been 

adjusted downward to accommodate the rate impact screen, if the 

availability of banked savings, including banked savings in excess of 15% 

of the current year’s target, plus planned program savings, would allow 

ComEd to come closer to reaching the statutory target, the target shall be 

readjusted upward accordingly.  

 

 While that settlement applied to calculations of banked savings for PY 4 through PY6, 

the Stipulation did authorize application of savings over multiple years, including savings 

achieved from PY 1 through PY3.  So, while the People agree with the Proposed Order’s 

interpretation of the Commission’s 07-0540 Order, ComEd understandably applied a similar 

approach to the PY3 calculation.  Rather than address it in this docket, the Commission should 

revisit this issue in the upcoming three-year filing. 

 Given the Commission’s adoption of the Stipulation, the People instead focused in this 

docket on challenging the inequity of permitting ComEd to calculate its banked savings based on 

the combined ComEd/DCEO goal, rather than ComEd’s specific allocated savings goal.  On that 

point, the Proposed Order misses the mark.  It reasons that because all citizens benefit from 

DCEO’s programs relative to “lower energy consumption of all ratepayers, and there is no 

evidence here that DCEO did not perform its challenging role in good faith, the Commission 

declines to segregate the ‘banked’ energy savings in the manner that the AG proffers.”  PO at 15. 

This conclusion seems to misread both the nature and intent of the AG recommendation, 

which is to ensure that ComEd’s calculation of banked energy savings is based upon ComEd’s 

energy savings allocation – not on a combined ComEd/DCEO savings number.  As noted in the 

AG briefs, ComEd calculated its level of banked savings based on the combined goals of ComEd 

and DCEO.  ComEd’s proposed method of calculating banked savings based on DCEO’s portion 
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of the goal -- despite DCEO not meeting its goal and ComEd not being responsible for this 

portion of the goal --  effectively captures an extra 20% more banked savings  (applying the 10% 

banking limit to an additional 20% more savings, with DCEO’s portion) than would otherwise 

occur without inclusion of the DCEO portion of the savings goal.  Such a result is illogical and 

contrary to Section 8-103(b) and (k) of the Act, subsections which clarify utility and DCEO 

energy savings responsibilities.   AG Ex. 1.0 at 10. 

ComEd, in effect, is getting credit for additional banked savings despite the fact that in 

PY3, DCEO not only did not meet its 20% of overall energy savings goal, but actually only 

achieved about 43% of that goal.
1
  Clearly, it would not be appropriate to allow DCEO to bank 

10% of its energy savings goal when it failed to even come close to meeting its goal, just because 

ComEd captured excess savings.  However, the Proposed Order’s conclusion permits ComEd to 

receive credit for this additional theoretical banked savings opportunity (the 10% of DCEO’s 

individual goal) to ComEd to apply to its future goals.   

This result is clearly not in the interests of ratepayers, given the General Assembly’s clear 

interest in ensuring the achievement of annual energy savings.  See 220 ILCS 5/8-103(b).  It is 

also illogical because ComEd has never had responsibility for the DCEO goals, and will never 

apply the banked savings to the DCEO portion of future goals.  Stated another way, ComEd is 

effectively turning the 10% banking limit into an approximate 12% limit (due to the additional 

greater banking), and is clearly contrary to Commission’s intent when it established the 10% 

banking rule.  Id; See also AG Ex. 2.0 at 6. 

 ComEd should be limited to banking 10% of ComEd's goal – not a combined 

utility/DCEO goal.  Mr. Mosenthal recalculated the appropriate banking as follows:  ComEd's 

                                                 
1
 See ComEd Exhibit 1.0 Corrected at 4, 7 (percentage calculated from numbers provided in testimony) 
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individual PY3 goal was 458,919 MWh. Accordingly, ComEd should only be allowed to bank 

45,892 MWh of additional incremental savings.  This is a reduction in what ComEd has 

proposed as additional incremental banking of 12,516 MWh (58,408-45,892).   AG Ex. 1.0 at 9. 

This corrected amount should be adopted by the Commission in its final order in this case.    

 Proposed Language 

 In accordance with the arguments presented above, the People urge the Commission to 

modify the Proposed Order’s conclusion at pages 14 and 15 as follows: 

 Analysis and Conclusions 

 

 The Commission notes at the outset that all of the parties seem to 

have no quarrel with allowing a utility to include energy savings 

from previous years, despite the plain language in Docket 07-0540 

requiring only de minimus “banking” of energy savings.  This is 

why, in this proceeding, ComEd’s “banked” energy savings 

jumped from 58,408 MWHs to 97,777 MWHs.   

 However, as was noted in docket 07-0540, the Commission 

only approved the “banking” of de minimus energy savings.  The 

term “de minimus” is a matter that is “so insignificant that a court 

may over look it in deciding an issue or a case.”   Black’s Law 

Dictionary, 9
th

 ed., 2009).  An increase in banked energy savings 

from 58,408 MWHs to 97,777 MWHs which is an increase in 

excess of 45% is not de minimus.  Therefore, the initial ruling in 

Docket 07-0540 has been violated by inclusion of any energy 

savings from previous years.  Yet, no party explained this 

discrepancy, even though this carry-over is contrary to the ruling in 

that docket.  The Commission points out that the statute does not 

allow for any “banking” or carry-over of energy savings.  See 

generally, 220 ILCS 5/8-103.  Therefore any banking of energy 

saving that is not insignificant in amount violates Section 8-103 of 

the Act.  The Commission therefore iterates that the 10% carryover 

for energy savings is only from one year to the next. It does cannot 

carry further into a year beyond that point.  The correct amount of 

“banked” energy savings is 58,408 MWHs.    

 

 The Commission further notes that the purpose of Section 

8-103(a) of the PUA is that: 

 



15 

 

Requiring investment in cost-effective energy efficiency and 

demand-response measures will reduce the direct and indirect costs 

to consumers by decreasing environmental impacts and by 

avoiding or delaying the need for new generation, transmission, 

and distribution infrastructure.   

 

220 ILCS 5/8-103(a).  All citizens of Illinois thus benefit from 

DCEO’s programs, which primarily serve two segments of the 

population that are more difficult to serve than the general 

residential and commercial population.  The two segments that 

DCEO serves are, generally, low-income residents and 

governmental agencies.  These groups of ratepayers can be more 

difficult to serve, (e.g., due to the difficulty of identifying who is in 

a low-income household and the difficulty of dealing with 

governmental “red tape.”  Thus, DCEO has an important, but 

challenging, role in Illinois energy efficiency programs.  Because 

all ratepayers benefit, as the statutory citation above states, from 

the lower energy consumption of all ratepayers, and there is no 

evidence here that DCEO did not perform its challenging role in 

good faith, the Commission declines to segregate the “banked” 

energy savings in the manner that the AG proffers. 

 

 ComEd calculated its level of banked savings based on the 

combined goals of ComEd and DCEO, rather than a number that 

reflects its portion of allocated energy savings.  Such a 

methodology for calculating banked savings is inappropriate and 

contrary to Section 8-103(b), which clarifies annual savings goals, 

and Section 8-103(k), which clarifies responsibility for 

achievement of goals.  ComEd’s proposed method of calculating 

banked savings based on DCEO’s portion of the goal -- despite 

DCEO not meeting its goal in PY 3 and ComEd not being 

responsible for this portion of the goal --  effectively captures an 

extra 20% more banked savings  (applying the 10% banking limit 

to an additional 20% more savings, with DCEO’s portion) than 

would otherwise occur without inclusion of the DCEO portion of 

the savings goal.  ComEd, in effect, is getting credit for additional 

banked savings despite the fact that in PY3, DCEO not only did 

not meet its 20% of overall energy savings goal, but actually only 

achieved about 43% of that goal.  Clearly, it would not be 

appropriate to allow DCEO to bank 10% of its energy savings goal 

when it failed to even come close to meeting its goal, just because 

ComEd captured excess savings.  Stated another way, ComEd is 

effectively turning the 10% banking limit into an approximate 12% 

limit (due to the additional greater banking), and is clearly contrary 
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to Commission’s intent when it established the 10% banking rule.  

Id; See also AG Ex. 2.0 at 6. 

ComEd is limited to banking 10% of ComEd's goal – not a 

combined utility/DCEO goal.  AG witness Mosenthal’s 

recalculated the appropriate banking as follows:  ComEd's 

individual PY3 goal was 458,919 MWh. Accordingly, ComEd 

should only be allowed to bank 45,892 MWh of additional 

incremental savings.  This is a reduction in what ComEd has 

proposed as additional incremental banking of 12,516 MWh 

(58,408-45,892).   AG Ex. 1.0 at 9.  That methodology is hereby 

adopted. 

 

 

 C. The Proposed Order’s Admonition About How To Calculate Free Ridership  

  When Evaluating Efficiency Participation Is Contrary To Section 8-103 Of  

  the Act and Detrimental To The Cause Of Ensuring Cost-Effective Energy  

  Efficiency Programs.   

 

 Free ridership refers to the portion of gross savings in a program that are not attributable 

to the program intervention, but are estimated would have happened even in the absence of the 

program.  AG Ex. 2.0 at 13 (Mosenthal Rebuttal).  Despite the fact that DCEO failed to file 

briefs or pre-trial memorandums in this docket urging that the Commission re-visit the 

application of free ridership evaluation criteria to DCEO programs, the Proposed Order took the 

unusual step of establishing new evaluation parameters to this important aspect of program 

evaluation and documentation of cost-effectiveness.   Specifically, the Proposed Order states:  

“…all parties, including DCEO, are cautioned that, with respect to a determination regarding 

“free ridership,” the person or entity in question should have actual energy efficiency plans in 

their budgets before they are to be considered to be ‘free riders,’ as opposed to persons who have 

some goal to be met in the distant future regarding energy efficiency products and services.”  PO 

at 16.  This conclusion, which lacks any evidentiary basis in the record, would put program 

evaluators, the Commission Staff and intervening parties in the impossible position of having to 

uncover evidence that efficiency investments had been budgeted for by the purchaser before any 
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conclusion of free ridership could be claimed.  Practically speaking, that directive would not only 

be impossible to ascertain on an individual customer basis, but is also arguably irrelevant to the 

question of free ridership.   

 For example, simply because a person, industrial customer or public sector entity did not 

budget for an efficiency measure does not mean that free ridership could not be assessed.  The 

opposite is also true:  simply because an entity or person allotted room in their budget for an 

efficiency investment does not mean that an efficiency investment made pursuant to a utility or 

DCEO program amounted to free ridership.  The People urge the Commission not to tread too 

deeply into the weeds of evaluation metrics through the creation of unworkable rules – especially 

not based on the record in this case, which in no specific way examined the concept of free 

ridership and evaluation practices as they relate to utility/DCEO programs.   

 Moreover, the conclusion highlighted above in the Proposed Order also seems to endorse 

or, at a minimum, favor gross, rather than net, evaluation metrics for Section 8-103 programs, to 

the extent that it essentially eviscerates any ability to assert free ridership by requiring evidence 

of customer-specific budgeting practices.  That view – one that favors gross, rather than net 

evaluation criteria -- runs completely contrary to every order issued by the Commission since the 

passage of Section 8-103 of the Act and the statute itself.  Section 8-103(a) defines cost-

effectiveness of efficiency measures based on the total resource cost test (“TRC”), as defined in 

the Illinois Power Authority Act.  That definition specifically references the use of net, rather 

than gross, savings: 

‘Total resource cost test’ or ‘TRC test’ means a standard that is 

met if, for an investment in energy efficiency or demand-response 

measures, the benefit-cost ratio is greater than one. The benefit-

cost ratio is the ratio of the net present value of the total benefits of 

the program to the net present value of the total costs as calculated 

over the lifetime of the measures. A total resource cost test 
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compares the sum of avoided electric utility costs, representing the 

benefits that accrue to the system and the participant in the 

delivery of those efficiency measures, as well as other quantifiable 

societal benefits, including avoided natural gas utility costs, to the 

sum of all incremental costs of end-use measures that are 

implemented due to the program (including both utility and 

participant contributions), plus costs to administer, deliver, and 

evaluate each demand-side program, to quantify the net savings 

obtained by substituting the demand-side program for supply 

resources. In calculating avoided costs of power and energy that an 

electric utility would otherwise have had to acquire, reasonable 

estimates shall be included of financial costs likely to be imposed 

by future regulations and legislation on emissions of greenhouse 

gases. 

 

20 ILCS 3855/1-10.   For this reason, too, the unworkable, impractical evidence of budgeted 

efficiency measures requirement should be struck from the Commission’s final order.  

 The Proposed Order, too, makes conclusions regarding the impact of the economic 

downturn on the purchase of efficiency investments that are likewise not supported in the record.  

The Proposed Order states, “It seems to be somewhat unlikely, in the present economic 

downturn, and with on all levels of government experiencing severe budget cutbacks, that the 

governmental entities served by DCEO’s programs have immediate plans for energy efficiency.”  

PO at 16.   Presumably, this assertion comes in response to DCEO witness Mrozowski’s 

statement that  “free ridership is a concept that DCEO feels is not proper to apply in the public 

sector, given the complexities of public taxation, capital planning, etc.”  DCEO Ex. 1.0 at 7-8.  

The record, however, includes no evidence on the effect of the economy on efficiency purchases.  

There are many reasons why a public entity would engage in efficiency measures provided by 

DCEO.  Those include the need to replace appliances and a desire to reduce utility bills – reasons 

not necessarily impacted by an economic downturn. 
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 While AG witness Mosenthal agreed that accurately estimating free ridership in the 

public sector can be more challenging for evaluators than in some other customer segments, he 

rejected the notion that the concept should not apply to public sector customers.  The statute’s 

intent is for the programs to achieve additional net savings over and above what would otherwise 

take place. 220 ILCS 8-103(a); 20 ILCS 3855/1-10.  This requirement is no less important with 

public customers as with any other customer class.  He noted that it is not in dispute that the 

statutory goals reflect new net savings from program efforts, and simply counting public sector 

naturally occurring savings and crediting them to DCEO would undermine this intent.  AG Ex. 

2.0 at 13.  Again, DCEO did not file a Brief, and never challenged these conclusions by Mr. 

Mosenthal. 

 For all of these reasons, the Proposed Order’s conclusions on free ridership evaluation 

metrics and how the economy impacts efficiency purchases should be stricken. 

 Proposed Language 

 In accordance with the arguments presented above, the People urge the Commission to 

modify the Proposed Order at page 16 as follows: 

Analysis and Conclusions 

 

 It seems to be somewhat unlikely, in the present economic 

downturn, and with on all levels of government experiencing 

severe budget cutbacks, that the governmental entities served by 

DCEO’s programs have immediate plans for energy efficiency.  A 

possible explanation is that these entities have energy efficiency 

goals that they intend to meet some time in the future, when 

increased funds become available.  Therefore, Tthe Commission 

rejects the notion that declines, at this time, to decide whether free 

ridership should be eliminated with respect to government 

programs.  However, all parties, including DCEO, are cautioned 

that, with respect to a determination regarding “free ridership,” the 

person or entity in question should have actual energy efficiency 

plans in their budgets before they are to be considered to be “free 

riders,” as opposed to persons who have some goal to be met in the 
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distant future regarding energy efficiency products and services.  

DCEO’s view that favors gross, rather than net evaluation criteria -

- runs completely contrary to every order issued by the 

Commission since the passage of Section 8-103 of the Act and the 

statute itself.  Section 8-103(a) defines cost-effectiveness of 

efficiency measures based on the total resource cost test (“TRC”), 

as defined in the Illinois Power Authority Act.  That definition 

specifically references the use of net, rather than gross, savings: 

‘Total resource cost test’ or ‘TRC test’ means a standard that is 

met if, for an investment in energy efficiency or demand-response 

measures, the benefit-cost ratio is greater than one. The benefit-

cost ratio is the ratio of the net present value of the total benefits of 

the program to the net present value of the total costs as calculated 

over the lifetime of the measures. A total resource cost test 

compares the sum of avoided electric utility costs, representing the 

benefits that accrue to the system and the participant in the 

delivery of those efficiency measures, as well as other quantifiable 

societal benefits, including avoided natural gas utility costs, to the 

sum of all incremental costs of end-use measures that are 

implemented due to the program (including both utility and 

participant contributions), plus costs to administer, deliver, and 

evaluate each demand-side program, to quantify the net savings 

obtained by substituting the demand-side program for supply 

resources. In calculating avoided costs of power and energy that an 

electric utility would otherwise have had to acquire, reasonable 

estimates shall be included of financial costs likely to be imposed 

by future regulations and legislation on emissions of greenhouse 

gases. 

 

20 ILCS 3855/1-10.    

 

 D. Statements In the Proposed Order That Issues Not Raised In A Prehearing  

  Memorandum Cannot Be Considered By the Commission Should Be   

  Stricken From The Final Order.  

 

 The Proposed Order rejects two AG positions raised in the AG Initial Brief in response to 

Staff testimony :  one addressing how “program-related” costs should be allocated, as discussed 

at pages 20-21 of the Proposed Order, and the second related to consistent allocation of costs 

over three years, discussed at pages 21-22.  The People raised these points in Brief because it 

was assumed that Staff would advocate certain positions in their Brief related to these topics.  As 
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it turned out, Staff did not address these issues in their Initial Brief, and as such these two topics 

are moot.   

 The People must, however, take issue with the statements in the Proposed Order that 

unless a party raises an issue in pre-trial memorandums prior to hearing, they cannot argue that 

issue in briefs and request Commission action on those issues.  If left to stand, that precedent 

would prejudice intervenors in future Commission proceedings. 

 Specifically, the Proposed Order states, at page 21: 

Fundamental due process requires notice of what is at issue 

in a pleading.  See, e.g., Quantum Pipeline Co. v. Illinois 

Commerce Comm., 304 Ill. App. 3d 310, 320, 709 N.E.2d 950 (3
rd

 

Dist. 1999).  Indeed, notice in advance of an evidentiary hearing of 

the parties’ legal theories is imperative.  It is elemental that all 

parties must receive advanced notice of the issues to be tried 

before the evidentiary hearing.  Otherwise the parties are not 

advised before the hearing as to what it will concern.  Because the 

AG did not raise this issue before the evidentiary hearing, the 

Commission declines to entertain it. 

 

  PO at 21.   A few observations are in order.  First, the filing of a pre-trial memorandum in 

Commission proceedings is not required by either Commission rules or the Public Utilities Act.   

As such, no party can be said to waive an argument raised in Brief simply because it was not 

included in a pre-trial memorandum.  In fact, while the People believe the filing of pre-trial 

memorandums to be a helpful exercise for all parties, they are, more often than not, not 

specifically requested by the ICC’s ALJs.  The Proposed Order’s conclusion that a party waives 

an argument if it is not raised in a pre-trial Memorandum, therefore, should be rejected.   

 Second, in fact, the AG did raise this issue in Mr. Mosenthal’s Rebuttal testimony, at 

pages 17-20.  Thus, Staff did have notice that the AG’s interpretation of Staff witness Hinman’s 

testimony on these two issues was being challenged.  It was logical to assume that Staff would 
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raise these issues in Brief, and so the People raised these issues in their briefs.  Not raising them 

in the AG re-trial memorandum was simply an oversight.   

 Third, such a requirement ignores the possibility that issues may develop during the 

course of a hearing, when additional testimony is provided through cross-examination, that have 

not been raised in any pre-trial memorandum filed prior to the hearing.  Here again, the notion 

that this optional pleading is dispositive of issues to be addressed in a docket should be rejected. 

 Finally, it should be noted that the pre-trial memorandum requirement was not raised in 

the Proposed Order’s discussion at page 16 of free ridership, despite the fact that DCEO raised 

the issue in testimony, but failed to not only file a pre-trial Memorandum, but also Initial and 

Reply briefs.  Nevertheless, the Proposed Order included findings on the issue, as noted earlier in 

this Brief.  This inconsistent treatment of the issue of notice to the parties supports striking both 

findings found on pages 21 and 22 of the Proposed Order.  Instead, these portions of the Order 

should simply be omitted, since they apparently are no longer at issue in the case.   

 Proposed Language: 

 In accordance with the arguments presented above, the People urge the Commission to 

strike the Analysis and Conclusions included at pages 21 and 22 of the Proposed Order, and 

replace them with the following language: 

p. 16: 

 

Analysis and Conclusions 

 

Fundamental due process requires notice of what is at issue in a 

pleading.  See, e.g., Quantum Pipeline Co. v. Illinois Commerce 

Comm., 304 Ill. App. 3d 310, 320, 709 N.E.2d 950 (3
rd

 Dist. 1999).  

Indeed, notice in advance of an evidentiary hearing of the parties’ 

legal theories is imperative.  It is elemental that all parties must 

receive advanced notice of the issues to be tried before the 

evidentiary hearing.  Otherwise the parties are not advised before 

the hearing as to what it will concern.  Because the AG did not 
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raise this issue before the evidentiary hearing, the Commission 

declines to entertain it.  

 

Since Staff did not raise these issues in their Initial Brief, it appears 

this issue is moot. 

 

p. 22 

 

Analysis and Conclusions 

 

 As was the case with the previous issue concerning cost 

allocation, it appears that this issue is in fact not at issue in this 

proceeding.  the AG did not raise this matter in its prehearing 

memorandum.  The Commission declines to entertain it here. 

 

VII. CONCLUSION  

 The People of the State of Illinois urge the Commission to modify the final Order in this 

proceeding consistent with the conclusions outlined in this Brief on Exceptions. 
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