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AT&T ILLINOIS’ APPLICATION FOR REHEARING 

Pursuant to Section 10-113 of the Illinois Public Utilities Act, § 220 Ill. Comp. Stat 5/10-

113, and Section 200.880 of the Illinois Commerce Commission (“Commission”) Rules, 83 Ill. 

Admin. Code § 200.880, Illinois Bell Telephone Company (“AT&T Illinois”), by its counsel, 

respectfully applies for rehearing of one aspect of the Arbitration Decision the Commission 

issued in this docket on June 26, 2013 (the “Decision”), namely, the resolution of Issue 43, 

concerning the rate for transit service, discussed at pages 39-46 of the Decision. 

The question presented by Issue 43 is what rate AT&T Illinois will charge Sprint when 

AT&T Illinois provides transit service to Sprint pursuant to the parties’ interconnection 

agreement (“ICA”), that is, when Sprint delivers traffic to AT&T Illinois that AT&T Illinois in 

turn delivers to a third party carrier for termination to that carrier’s end user customer. 

AT&T Illinois maintains that Sprint should pay AT&T Illinois’ tariffed, Commission-

approved transit rate – the same rate the Commission required another carrier, Big River, to pay 

when the Commission last arbitrated the transit rate issue less than two years ago.  As AT&T 

Illinois demonstrated in its Initial Post-Hearing Brief (at pages 118-148) and Post-Hearing Reply 

Brief (at 59-69), which are incorporated herein by reference, neither federal law nor state law 

requires AT&T Illinois to provide transit service to Sprint, or to provide transit service at cost-
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based (TELRIC) rates.  There is therefore no sound basis for a Commission-imposed 

requirement that AT&T Illinois provide transit service to Sprint at such rates.  Moreover, there is 

no sound policy basis for such a requirement. 

The Decision, however, directs AT&T Illinois to file an updated transit cost study 

consistent with TELRIC methodology, on the grounds that AT&T Illinois’ tariffed transit rate 

was initially required to be TELRIC-based and that there is a question whether AT&T Illinois’ 

current TELRIC-based rate remains valid.  Decision at 45.  AT&T Illinois respectfully requests 

that the Commission reconsider that aspect of its resolution of Issue 43.1  If the Commission does 

not eliminate the requirement that AT&T Illinois file an updated cost study, as AT&T Illinois 

urges it to do for the reasons set forth below, the Commission should at least defer the filing of 

the cost study until AT&T Illinois has had an opportunity to obtain judicial review of this aspect 

of the Commission’s resolution of Issue 43, so that AT&T Illinois, the Commission and any 

parties that might participate in an investigation of AT&T Illinois’ transit costs do not waste time 

and effort on an investigation that would be rendered moot if this aspect of the Decision is 

overturned on appeal. 

The Decision correctly recognizes that neither federal law nor state law authorizes the 

Commission to require AT&T Illinois to provide transit service at TELRIC-based rates.  

Decision at 45.  Nonetheless, the Decision recommends that the Commission require AT&T 

Illinois to do so because “AT&T’s transit rate was initially required to be TELRIC based.”  Id.  

But the Commission cannot properly require something that neither federal law nor state law 

authorizes just because it was required before. 

                                                 
1 AT&T Illinois agrees with, and does not seek reconsideration of, the Commission’s decision that the parties’ ICA 
will include, at least on an interim basis, AT&T Illinois’ current tariffed transit rate. 



 3 

Sprint argued that federal law – namely, the Telecommunications Act of 1996 (“1996 

Act”) – requires AT&T Illinois to provide transit service at cost-based (TELRIC) rates.  See id. 

at 39.  Indeed, that was the only basis Sprint offered for requiring TELRIC-based pricing for 

transit service.  This Commission has ruled, however – repeatedly and correctly – that the 1996 

Act does not require AT&T Illinois to provide transit service at TELRIC-based rates.  See Initial 

Post-Hearing Brief of AT&T Illinois (“AT&T Br.”), at 121-128.  Thus, Sprint’s proposed 

resolution of Issue 43 could not be sustained on the grounds advocated by Sprint. 

Staff recognized this fact (see Staff of the Illinois Commerce Commission’s Brief (“Staff 

Br.”), at 40, but wanted the Commission to impose TELRIC-based pricing on AT&T Illinois’ 

transit service on policy grounds (id.).  Also, however, Staff knew that the Commission can only 

do that which the law authorizes it do to.  In fact, Staff’s senior witness, Dr. James Zolnierek, 

testified that, “The Commission is a creature of the legislature.  So we respond [to] what the 

legislature dictates in terms of what authority we have and don’t.”  Hearing Transcript (“Tr.”) at 

872.  Dr. Zolnierek was correct.  It is well established that “[t]he Commission, because it is a 

creature of the legislature, derives its power and authority solely from the statute creating it, and 

its acts or orders which are beyond the purview of the statute are void.”  The Commission’s 

authority to enter [an] order . . . must, therefore, find its source in the Act.”  Commonwealth 

Edison Co. v. Ill. Commerce Comm'n\, 332 Ill. App. 3d 1038, 1048 (2d Dist. 2002) (quoting City 

of Chicago v. Ill. Commerce Comm'n, 79 Ill. 2d 213, 217-18 (1980)). 

Faced with this conundrum – a desire to impose a requirement on policy grounds but a 

recognition that the Commission could do so only if the legislature authorized it to – Staff tried 

to find an Illinois statute that could be read as authorizing the Commission to require TELRIC-

based transit rates.  What Staff came up with was section 13-801 of the Public Utilities Act.  See 



 4 

Staff Br. at 38-39.  As AT&T Illinois demonstrated, however, that attempt was futile, both 

because section 13-801 cannot be read to authorize the Commission to require transit service at 

TELRIC-based rates, and because even if it could, section 13-801 would not provide the 

necessary authorization, because AT&T Illinois is not subject to alternative regulation and 

therefore cannot, as a matter of law, be subjected to any requirement under section 13-801 that 

exceeds the requirements of federal law.  See AT&T Illinois’ Post-Hearing Reply Brief at 61-63. 

In sum, the Commission’s own precedents do not support a requirement that AT&T 

Illinois provide transit service at TELRIC-based rates based on either federal law or state law.  

This leaves only one legitimate resolution to Issue 43:  adopt AT&T Illinois’ proposed rate for 

transit service and leave it at that, without erroneously concluding that TELRIC-based pricing 

applies and therefore, also erroneously, requiring a TELRIC cost study.  But the Decision – even 

while acknowledging that there is no basis in federal or state law for its proposed conclusion – 

requires a new TELRIC-based cost study for transit service merely because “AT&T’s transit rate 

was initially required to be TELRIC based.”  Decision at 45.  AT&T Illinois urges the 

Commission to reconsider that conclusion.  The Commission should instead draw the only 

conclusion that properly follows once it is determined that neither federal nor state law requires 

TELRIC-priced transit service, namely, that AT&T Illinois’ proposed rate should be adopted, 

with no further discussion. 

There is one last reason for the Commission to reconsider its resolution of the transit rate 

issue:  Less than two years ago, another carrier challenged AT&T Illinois’ tariffed, Commission-

approved transit rate – the same rate that AT&T Illinois proposes to charge Sprint.  The 

Commission rejected that challenge, and ordered the parties’ ICA to include AT&T Illinois’ 
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tariffed rate – with no suggestion that that rate should be revisited.2  There is no reason for the 

Commission to take a different approach here. 

For the foregoing reasons, and the additional reasons set forth in AT&T Illinois’ briefs, 

the Commission should retain its conclusion in the Decision that the parties’ ICA will include 

AT&T Illinois’ current tariffed transit rate, but should expunge the requirement that AT&T 

Illinois perform a transit cost study. 

Alternatively, AT&T Illinois respectfully requests that the Commission defer the filing of 

the cost study.  The Decision calls for AT&T Illinois to file the cost study 90 days from the date 

of the Decision, i.e., on September 24, 2013.  If the Commission does not withdraw the 

requirement that AT&T Illinois file the cost study, AT&T Illinois intends to appeal that 

requirement, and the appeal will be pending on September 24.  If AT&T Illinois files the cost 

study on that date, an investigation will presumably be initiated soon thereafter, and that 

investigation, like all cost study proceedings, will be taxing on Commission Staff and on the 

participants.  If the appellate court later reverses the Decision on Issue 43, the investigation (as 

well as the preparation of the cost study) will have been a wasted effort.  To avoid that waste, 

AT&T Illinois suggests that the Commission, if it does not eliminate the cost study requirement 

altogether, modify the Decision to require AT&T Illinois to file the study two weeks after the 

issuance of a judicial decision (if any) affirming this aspect of the Decision or, in the unexpected 

event that AT&T Illinois decides not to appeal the Commission’s resolution of Issue 43, two 

weeks after AT&T Illinois informs the Commission of that decision.3   

                                                 
2 Arbitration Decision, Docket No. 11-0083, Illinois Bell Tel. Co. Petition for Arbitration of Interconnection 
Agreement with Big River Tel. Co.,, LLC (June 4, 2011), at 38-39. 
3  If AT&T Illinois is going to be required to file a cost study, AT&T Illinois does not seek to delay the filing 
unnecessarily.  AT&T Illinois therefore assures the Commission that if the Commission defers the filing on the 
terms suggested in the text, AT&T Illinois will either file its judicial challenge to the decision on Issue 43 or inform 
the Commission that it is not going to file such an appeal by no later than two weeks after the Commission issues its 
ruling on this Application for Rehearing. 
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