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 Rock Island Clean Line LLC (“Rock Island”) submits this response to the “Renewed 

Motion to Compel the Commission to Consult with the Illinois Department of Natural 

Resources” filed by Illinois Landowner Alliance, NFP (“ILA”) on July 12, 2013 (“Renewed 

Motion”).1  The ILA Renewed Motion should be denied. The Commission is not required to 

consult with the Illinois Department of Natural Resources (“IDNR”) pursuant to §11 of the 

Illinois Endangered Species Protection Act (520 ILCS 10/11) or §17 of the Illinois Natural Areas 

Preservation Act (525 ILCS 30/17) in connection with considering and granting an application for 

a certificate of public convenience and necessity to construct an electric transmission line.  

Further, the reasons cited in the Renewed Motion for why consultation with IDNR is needed do 

not show a need for such a consultation under the two statutes.  However, if the Commission 

decides that a consultation with IDNR should occur, the consultation should be scheduled and 

conducted in a manner that does not require alteration or disruption of the procedural schedule 

that has been established in this docket. 

                                                 
1 ILA’s original Motion to Compel the Commission to Consult with the Illinois Department of Natural 
Resources (“Original Motion”) was filed on January 9, 2013, and was denied in a Notice of 
Administrative Law Judge’s Ruling dated March 18, 2013. 
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I. The Commission’s Approval of an Application for a Certificate to Construct and 
Operate an Electric Transmission Line is Not an Agency Action Requiring 
Consultation with the IDNR under the Endangered Species Protection Act or the 
Natural Areas Preservation Act 

 
 ILA contends in its Original Motion and Renewed Motion that §11 of the Endangered 

Species Protection Act and §17 of the Natural Areas Preservation Act require the Commission to 

consult with IDNR concerning potential environmental impacts (as specified in those Acts) of 

the Rock Island Project.  The pertinent text of the two provisions is as follows: 

Section 11(b) of the Endangered Species Protection Act: 

(b) It is the public policy of all agencies of State and local governments to utilize 
their authorities in furtherance of the purposes of this Act by evaluating through a 
consultation process with the Department whether actions authorized, funded, 
or carried out by them are likely to jeopardize the continued existence of Illinois 
listed endangered and threatened species or are likely to result in the destruction 
or adverse modification of the designated essential habitat of such species, which 
policy shall be enforceable only by writ of mandamus; and where a State or local 
agency does so consult in furtherance of this public policy, such State or local 
agency shall be deemed to have complied with its obligations under the "Illinois 
Endangered Species Act", provided the agency action shall not result in the killing 
or injuring of any Illinois listed animal species, or provided that authorization for 
taking a listed species has been issued under Section 4, 5, or 5.5 of this Act. 
(Emphasis added.) 
 
Section 17 of the Natural Areas Preservation Act: 

All public agencies shall recognize that the protection of nature preserves, buffer 
areas and registered areas is the public policy of the State and shall avoid the 
planning of any action that would adversely affect them. 
 
It shall be the public policy of each agency of State or local government to utilize 
its authority in furtherance of the purposes of this Act, and to evaluate, through a 
process of consultation with the Department, whether the actions, including 
capital projects, that are authorized, funded, or carried out by the agency of 
State or local government are likely to result in the destruction or adverse 
modification of any natural area that is registered under this Act or identified in 
the Illinois Natural Areas Inventory.  (Emphasis added.) 
 

 For a consultation by a State agency with the IDNR to be required pursuant to these two 

statutes, an action must be “authorized, funded, or carried out by the agency.”  Based on court 

decisions construing and applying this statutory language, the review of a certificate application 

by the Commission, and granting the certificate, are not actions “authorized, funded, or carried 
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out” by the Commission within the meaning of the two statutes. 

 There are no reported cases addressing whether the Commission has obligations under 

either of the two statutes in reviewing and granting an application for a certificate of public 

convenience and necessity.  However, the requirements of these statutes have been construed and 

applied by the Appellate Court in two cases.  In the first case, Pierce Downer’s Heritage 

Alliance v. Village of Downers Grove, 302 Ill.App.3d 286 (2d Dist. 1998), Advocate Health and 

Hospital Corporation (“Advocate”) had been granted approval by the Village of Downers Grove 

for an amended site development plan, and a certificate of need by the Illinois Health Facilities 

Planning Board (“HFPB”), to construct a new four-story building, parking lot, storm water 

detention pond and other facilities, on an undeveloped portion of land on which Advocate’s 

hospital was located.  Id. at 289-90.  The site to be developed consisted of wetlands and an oak 

savanna and was adjacent to a protected wooded area listed in the Illinois Natural Areas 

Inventory (“INAI”) under the Natural Areas Preservation Act.  Id. at 290.  Plaintiff filed an 

action seeking to compel the Village Board and the HFPB to engage in a consultation with the 

IDNR, under §17 of the Natural Areas Preservation Act, concerning the proposed development.  

Id. at 289-291.  The Appellate Court, however, rejected plaintiff’s arguments and held that a 

consultation with IDNR was not required under the statute. 

 The Court noted that the Village Board and the HFPB were required to engage in a 

consultation with the IDNR only if the Village Board or the HFPB “authorized, funded, or 

carried out” the project.  Id. at 295.  Plaintiff agreed that the Village Board and the HFPB did not 

“fund” or “carry out” Advocate’s project, but contended that the Village Board and the HFPB 

had “authorized” Advocate’s project, by virtue of the Village Board approving the amended site 

development plan and the HFPB granting a certificate of need for the new facilities. Id. at 292, 

295-96.  The Court, however, held that these actions of the Village Board and the HFPB were 

not “authorizations” under §17 of the Natural Areas Preservation Act.  Id. at 300.  The Court 
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noted the provision in §17 that public agencies should avoid the “planning” of any action that 

would adversely affect a protected natural area, and stated that the term “planning” required that 

the public agency have a role in forming the particular scheme or program.  Id.at 296-97.  The 

Court stated, “such a role clearly requires more active participation than that which would satisfy 

the traditional dictionary definition of ‘authorize.’”  Id. at 297.  Rather, the Court concluded:  

[W]e believe that the Act was meant to apply only to an action in which the state 
agency or local government is a more active participant in the process. We believe 
that such active participation requires that the state agency or local government 
have a direct role in either the planning, design, funding, construction, or carrying 
out of the action.  (Id. at 297.) 
 

The Court also noted that legislative history of the Natural Areas Preservation Act supported the 

conclusion that the consultation process was intended to apply only to those actions in which the 

government plays a direct role in either the planning, design, funding, construction, or carrying 

out of the action, i.e., that §17 applies “only to actions in which there is direct governmental 

involvement.”  Id. at 297-98.  Further, the Court stated that “[h]ad the legislature intended to 

include private projects within the scope of actions covered by section 17, it would seem 

reasonable that the legislature would have required the private parties planning such projects to 

participate in the consultation process.”  Id. at 297.  The Court concluded that neither the Village 

Board’s approval of Advocate’s amended site development plan, nor the HFPB’s issuance of a 

certificate of need for the new facility, was an “authorization” under §17.  Id. at 296, 297.  The 

Court noted that issuance of a certificate of need by the HFPB for a new health facility represents 

a determination that there is an identifiable need for the health facility based on the community’s 

population, the number of existing medical facilities, the extent to which the existing facilities 

are used, the availability of medical personnel, and other factors.  Id. at 296, citing §12 of the 

Illinois Health Facilities Planning Act, 20 ILCS 3960/12. 

 In McHenry County Defenders, Inc. v. The City of Harvard, 384 Ill.App.3d 265 (2d Dist. 

2008), the City of Harvard, in order to “enable the City to control the development of the area,” 
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entered into an agreement with a mining company to annex certain property to the City to be 

used for a sand and gravel mining operation, concrete recycling facility, concrete ready mix 

plant, and an asphalt plant; annexed the property pursuant to the agreement; involved itself in the 

planning for the development project; imposed many requirements on the mining company under 

the annexation agreement; reviewed the mining company’s construction plans and made 

revisions to the plans; and issued a conditional use permit and zoning variance for the planned 

use of the property.  Id. at 276-77.  The annexation agreement required the mining company to 

pay the City 30 cents per ton of asphalt hauled from the plant and authorized the City to order a 

halt to operations under certain conditions.  Id. at 268, 276-77.  Plaintiff sued the City seeking to 

require it to engage in an environmental consultation with IDNR pursuant to §11 of the 

Endangered Species Protection Act and §17 of the Natural Areas Preservation Act.  The 

Appellate Court adopted the Pierce Downer’s court’s construction of the statutory term 

“authorized” in §17 of the Natural Areas Preservation Act.  The Court also concluded that 

“authorized” in §11 of the Endangered Species Protection Act should be construed in the same 

manner. Id. at 275.  The Court concluded that the City’s extensive involvement in the planning 

and development of the project brought its actions within the definition of “authorized” as the 

statutory term was construed in Pierce Downer’s.  Id. at 276-77.2 

 Based on these decisions, the Commission’s review of an application for a certificate of 

public convenience and necessity to construct and operate an electric transmission line, and its 

issuance of the certificate, do not constitute an “authorization” of the project pursuant to §11 of 

the Endangered Species Protection Act and §17 of the Natural Areas Preservation Act, as the 

term “authorize” has been construed by the Appellate Court.  The Commission’s actions in 

reviewing the application and granting the certificate are akin to the actions of the HFPB in 

                                                 
2 McHenry is the only case cited by ILA, and the only case Rock Island has found, in which an Appellate 
Court held that a unit of local governmental was required to engage in a consultation with IDNR under 
either of the two statutes.  No reported decisions have been found in which a State agency was required to 
engage in a consultation with IDNR under either of the two statutes. 
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granting a certificate of need and of the Village Board in approving an amendment to the site 

development plan in Pierce Downer’s.  The plans for the construction and operation of a 

transmission project, including the proposed route and any alternatives, are developed and 

executed entirely by the applicant.  The Commission reviews the applicant’s proposal and either 

approves it (in some cases with limited conditions imposed) or rejects it.  The Commission’s role 

in reviewing and approving a certificate application is unlike the City of Harvard’s extensive 

involvement in the project in McHenry.  In that case (unlike a transmission line certificate case), 

the City was extensively involved in the initial planning of the project, imposed numerous 

requirements on the project by means of the annexation agreement and the conditional use 

permit, and retained certain powers of control over the operation of the facility.  Morever, it is 

clear from the facts of McHenry, as described in the opinion, that the City had a direct economic 

interest and involvement in the project and had annexed the property and issued the conditional 

use permit for the project in order to receive tax and other revenues from the project.  

 Further, although §11 of the Endangered Species Protection Act has been in effect in its 

current form since January 1, 2000 (P.A. 91-556), and §17 of the Natural Areas Preservation Act 

has been in effect in its current form since January 1, 1994 (P.A. 88-139), neither the ILA 

Original Motion nor the Renewed Motion cites any certificate orders of the Commission in 

which the Commission engaged in a consultation with the IDNR under either of these statutes, 

nor any court decisions requiring the Commission to engage in consultation with the IDNR under 

these statutes in connection with review and approval of an application to construct an electric 

transmission line.  Nor has Rock Island found any such orders or court decisions.  

II. ILA Has Not Shown That the Conditions Exist to Warrant a Consultation with 
IDNR Under Either of the Two Statutes 

 As shown by the statutory text quoted in §I above, assuming that an action is one that is 

“authorized” by a State agency (which is not the case here), a consultation with IDNR is required 

under §11 of the Endangered Species Protection Act only as to whether the action is “likely to 
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jeopardize the continued existence of Illinois listed endangered species and threatened species or 

are likely to result in the destruction or adverse modification of the designated essential habitat 

of such species.”  Similarly, a consultation with IDNR is required under §17 of the Natural Areas 

Preservation Act only as to whether the action is “likely to result in the destruction or adverse 

modification of any natural area that is registered under this Act or identified in the Illinois 

Natural Areas Inventory.”  ILA has not shown that any of these impacts are “likely” to occur due 

to construction of the Rock Island transmission line.3 

 ILA asserts in ¶11 of the Renewed Motion that “according to the Illinois GAP analysis 

project, at least twenty-eight protected or endangered species are confirmed or have been 

predicted to be in counties affected by the proposed, alternative, and disregarded routes 

suggested by Rock Island in its Petition,” and then lists the 28 species.4  This falls far short of 

showing there a possibility that construction of the Project is “likely to jeopardize the continued 

existence of Illinois listed endangered species and threatened species or are likely to result in the 

destruction or adverse modification of the designated essential habitat of such species.”  That a 

species is “confirmed or have been predicted” to be within a county5 through which the route of 

the Project will pass provides no information as to whether the species is located anywhere near 

the route, let alone whether the Project threatens the existence of the species or the destruction or 

                                                 
3 Both the Preferred Route and the Proposed Alternative Route of the Project are discussed below; 
however, Rock Island notes that in Staff and intervenor testimony filed on June 25, 2013, no witness 
advocated that the Proposed Alternative Route should be used rather than the Preferred Route. Therefore, 
Rock Island believes that going forward in this case, only the Preferred Route needs to be considered. 
4 Rock Island pointed out in its Response to ILA’s Original Motion that this unverified assertion appears 
to be based on a review of maps and other representations on a website (which may not be up to date) of 
the Illinois Natural History Survey that are not in sufficient scale or resolution to enable one to determine 
if the listed species would be impacted by the Preferred Route or Proposed Alternative Route of the Rock 
Island Project.  To be clear, the “Illinois GAP analysis project” has not studied impacts on endangered or 
threatened species along the Preferred Route or Proposed Alternative Route of the Rock Island Project.  
Rock Island Clean Line LLC’s Response to Motion to Compel the Commission to Consult with the 
Illinois Department of Natural Resources, filed January 23, 2013, at p. 9 note 7.  In its Reply in support of 
its Original Motion, ILA did not address the deficiencies in its reliance on the Illinois GAP analysis 
project, nor has ILA done so in the Renewed Motion. 
5 The meaning of “is predicted” to be in a county is not explained by ILA, but presumably it means 
something other than an actual, confirmed sighting of the species in that county. 
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adverse modification of its habitat.  Further, no information is provided as to which of the 28 

species may be located on or near either the Preferred Route or the Proposed Alternative Route 

of the Project.6  In that regard, ILA fails to mention that it asked Rock Island specifically, in ILA 

Data Request 1.42, what consideration Rock Island had given in the route development process 

to any of the 28 species.  Rock Island’s response, verified by witness Matthew Koch of HDR 

Engineering, Inc., Rock Island’s routing consultants, states that only one of the 28 species listed 

by ILA (the Loggerhead Shrike) is known to occur within one mile of a preferred route of the 

Project. (See Attachment 1 hereto.)7  This is consistent with the information provided in the 

Rock Island Routing Study.8 

 ILA states in ¶12 of the Renewed Motion that the Rock Island Routing Study (Rock 

Island Exhibit 8.2) “discloses” that the Blanding’s Turtle is possibly affected by construction of 

the Project.  What the Routing Study in fact says about Blanding’s Turtle is: 

There are no known areas of state listed terrestrial T&E species occurrences 
crossed by the ROW [right-of-way] of any of the Study Routes with the exception 
of Dismissed Route C, which is directly adjacent to a known occurrence of 
Blanding’s Turtle in Lee County.  (Rock Island Exhibit 8.2 at p. 79.) 

Since the Blanding’s Turtle occurs only near a Dismissed Route, it is outside the scope of ILA’s 

                                                 
6 ILA also refers to “disregarded routes suggested by Rock Island in its Petition” (these are referred to as 
“Dismissed Routes” in Rock Island’s Petition and testimony), but ILA has previously confirmed that it is 
asking for the IDNR consultation to occur only with respect to the Preferred Route and Proposed 
Alternative Route of the Project, not the Dismissed Routes.  ILA Reply to Staff & Rock Island Regarding 
ILA’s Motion to Compel Consultation, filed January 29, 2013, p. 12.  If any of the 28 species were 
located on or near a Dismissed Route, this would not provide a basis for an IDNR consultation under the 
statute. 
7 Attachment 1 also includes Rock Island’s response to ILA Data Request 1.32, which explains how Rock 
Island identified federally- and State-listed threatened and endangered species, and Bald and Golden 
Eagles, that could be impacted by or have their habitat impacted by the transmission line. 
8 Rock Island Exhibit 8.2, pp. 79-80.The Routing Study also reports that there are 5 occurrences of 
Illinois listed threatened or endangered aquatic species within one mile of the Preferred Route, one of 
which is within the proposed right-of-way of the Preferred Route.  These specifies are not expected to be 
impacted since Rock Island would not place transmission structures in the streams or rivers, but rather 
would span them, and work would not occur in the streams or rivers.  Rock Island Exhibit 8.2, pp. 80-81, 
107-108.  The typical span length between the single-foundation structures Rock Island plans use is 1,200 
feet, with longer spans used for conditions such as river crossings to avoid disturbing a sensitive area.  See 
Rock Island Exhibit 2.0 at p. 28. 
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request for an IDNR consultation.9  Further, there are no occurrences of a State-listed threatened 

or endangered terrestrial species (including the Loggerhead Shrike) within the requested right-of-

way of the Preferred Route or the Proposed Alternative Route of the Project.10 

 With respect to Illinois Natural Area Inventory Sites under §17 of the Natural Areas 

Preservation Act, ILA states in ¶13 of the Renewed Motion (based on maps included in the Rock 

Island Routing Study11) that the proposed route of the Project crosses an INAI Site at the western 

edge of the State (this is at the Mississippi River crossing), crosses three more INAI Sites in 

crossing the Fox River, Valley Run and Gallin’s Run,12 and proceeds within 1000 feet of Aux 

Sable Creek, which is an Illinois Natural Area.  These crossings of INAI Sites by the Preferred 

Route are all reported in the Rock Island Routing Study, along with one other crossing, at 

Fairfield Ditch.13  All of these crossing of INAI Sites by the Preferred Route are crossings of 

rivers, streams or creeks.  The Routing Study states that “All [INAI] sites are aquatic sites and 

would not have any transmission line structures placed within them, thus no impact on INAI sites 

is anticipated.” Rock Island Exhibit 8.2 at p. 78.  Because all the INAI Sites to be crossed are 

rivers, streams or creeks, they can be spanned by the transmission line without the need to place 

transmission structures in or near the water body.14 

 Finally, in ¶5 and ¶12 of the Renewed Motion, ILA cites testimony filed by four ILA 

                                                 
9 Neither the Preferred Route nor the Proposed Alternative Route of the Project crosses Lee County. See 
Rock Island Exhibit 8.2 at page 5. 
10 There is one instance of a threatened or endangered aquatic species in the right-of-way of the Preferred 
Route (Rock Island Exhibit 8.2 at 107-108); however, as noted above, rivers and streams will be spanned 
by the transmission line. 
11 ILA ¶13 refers to Appendix D to the Petition, which has no Appendix D; Rock Island believes the 
references cited by ILA are actually in Appendix D to the Routing Study, Rock Island Exhibit 8.2. 
12 Rock Island believes ILA’s reference to “Gallin’s Run” is to Collins Run, shown on the map on page 
21 of Appendix D to Rock Island Exhibit 8.2. 
13 Rock Island Exhibit 8.2 at p. 78.  Although they are marked as INAI Sites on the maps in Appendix D 
to the Routing Study, Valley Run and Collins Run are not separately mentioned on page 78 of the 
Routing Study because these two streams, which flow into Aux Sable Creek, are part of (along with Aux 
Sable Creek itself) the Aux Sable Creek INAI Site.  The Fairfield Ditch crossing, in Bureau County, is 
shown on page 8 of Appendix D to the Routing Study, Rock Island Exhibit 8.2. 
14 See footnote 8 above. 
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witnesses on June 25, 2013 concerning eagle nesting areas, Indiana Bats, and “other species,” 

and asserting that the Project “will interfere with land engaged in conservation.”  The four items 

of testimony that ILA cites are: (1) ILA Exhibit 1.0 (Paul Marshall), line 39; (2) ILA Exhibit 2.0 

(Curtis Jacobs), lines 77-78, 163-180; (3) ILA Exhibit 5.0 (Ed Simpson), lines 17-18, 74-76; and 

(4) ILA Exhibit 6.0 (Bill Cole), lines 32-34.  Looking at these cited excerpts separately: 

▪ The cited testimony of Mr. Marshall, a landowner, states only that “Other members 
[of ILA] have joined [ILA] out of concerns about potential damage to forests, 
wetlands, historical sites and other conservation areas.” 

▪ The cited testimony of Mr. Jacobs, a landowner, refers to “conservation land” that 
“provides a nesting area for [unidentified] migratory birds;” that he has seen Bald 
Eagles in the area of the proposed Rock River crossing and eagle nests within one 
mile of the proposed Rock River crossing area; that there is a family of otters in this 
area; and that Indiana Bats migrate in the area. 

▪ The cited testimony of Mr. Simpson, a landowner, also states that there are Bald 
Eagles in the vicinity of the proposed Mississippi River crossing. 

▪ The cited testimony of Mr. Cole, who manages Mr. Simpson’s property, states that 
woods on Mr. Simpson’s property, located near the proposed Mississippi River 
crossing, contain “huge Whitetail deer and wild turkey populations” and “a couple of 
shallow water wetlands that are used by waterfoul [sic].” 

 None of the testimony cited by ILA refers to any INAI sites, let alone provides 

information indicating that the Project is “likely to result in the destruction or adverse 

modification of any natural area that is registered under [the Natural Areas Protection] Act or 

identified in the Illinois Natural Areas Inventory,” as specified in §17 of the Natural Areas 

Preservation Act, so as to warrant a consultation with IDNR.  Similarly, the only potential 

Illinois-listed threatened or endangered species referred to in the cited testimony is the Indiana 

Bat; but there is no information to indicate that the Project is “likely to jeopardize the continued 

existence of Illinois listed endangered and threatened species or are likely to result in the 

destruction or adverse modification of the designated essential habitat of such species,” as 

specified in §11(b) of the Endangered Species Protection Act, so as to warrant a consultation 

with IDNR.  As noted above, there are no known areas of Illinois-listed threatened or endangered 

terrestrial species occurrences crossed by the Preferred Route or the Proposed Alternative Route. 
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 With respect to Bald Eagles (which are not an Illinois listed endangered and threatened 

species),  Rock Island took the possible presence of Bald Eagles in the vicinity of the proposed 

Mississippi River and Rock River crossings into account in developing the Preferred Route of 

the Project, as stated in the Routing Study: 

Focused eagle surveys were conducted in March 2011 and April 2012 to identify 
eagle use in the Project Area.  The surveys focused on habitat along major rivers 
and streams crossed by the Study Corridors, including the Mississippi River, 
Rock River, Hennepin Canal Feeder, Green River, Indian Creek, Fox River, Aux 
Sable Creek, and Illinois River. 

The USFWS’s [U.S. Fish and Wildlife Service] National Bald Eagle Management 
Guidelines recommends that disturbances maintain a buffer of at least 660 feet 
between project activities and nests (USFWS, 2012).  No eagle nests were 
observed within 660 feet of any of the Study Routes.  All of the Study Routes are 
approximately 5,800 feet from an eagle next which is southwest of the proposed 
eastern converter station location.15 

The USFWS’s recommended separation of 660 feet is equal to 1/8th of a mile.  Therefore, eagle 

nests located “within a mile” of, but more than 660 feet from, the proposed right-of-way of the 

Project would be beyond the USFWS-recommended separation. 

 With respect to the concerns cited by ILA witnesses Simpson and Cole with respect to 

the proposed Mississippi River crossing and the INAI Site in the vicinity of the Mississippi River 

crossing, the Rock Island Routing Study points out that one of reasons this crossing point was 

chosen is that it is already the location of the river crossing of an existing electric transmission 

line owned by MidAmerican Energy Company.  Rock Island Exhibit 8.2, page 23.  

 Rock Island emphasizes that it takes the information in the cited testimony of the ILA 

witnesses very seriously, and intends to explain in its rebuttal testimony (due to be filed on 

August 20, 2013) how this information was taken into account in determining the Preferred 

Route and why the areas and species cited by the ILA witnesses will not be adversely impacted 

by the Project, as applicable.  For purposes of the ILA Renewed Motion, however, the relevant 

                                                 
15 Rock Island Exhibit 8.2, p. 80.  Although not mentioned in the ILA Renewed Motion, the detailed 
report of the eagle surveys was provided to ILA (and Staff and all other parties) as Attachment 03 to Rock 
Island’s response to ILA Data Request 1.44. 
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point is that none of this information indicates a need to ask IDNR to evaluate whether the 

Project is “likely to jeopardize the continued existence of Illinois listed endangered and 

threatened species or are likely to result in the destruction or adverse modification of the 

designated essential habitat of such species,” or is “likely to result in the destruction or adverse 

modification of any natural area that is registered under [the Natural Areas Protection] Act or 

identified in the Illinois Natural Areas Inventory,” as specified in §11(b) of the Endangered 

Species Protection Act or §17 of the Natural Areas Preservation Act, respectively. 

III. Staff Did Not Fail to Provide Testimony on Environmental Impacts of the Proposed 
Routes of the Transmission Line 

 The ILA Renewed Motion asserts at ¶6 that:  

Despite [Staff’s] assertions that Staff would provide testimony as [to] 
environmental impact, Staff has failed to do so.  Instead, an electrical engineer, 
Yassir Rashid, in the only testimony coming close to touching on this issue, 
states, “I have no reservations concerning [Rock Island’s] process or procedure 
concerning route selection.” [Footnote omitted.] 

 ILA’s contention that Staff has failed to provide any testimony on potential 

environmental impacts of the proposed routes of the Rock Island Project is incorrect.  As ILA 

notes elsewhere in its Renewed Motion, Staff had stated in its response to ILA’s Original Motion 

that it would rely primarily on Rock Island’s studies on impact to the environment. ILA 

Renewed Motion at ¶3.  There is nothing lacking in Staff’s approach of reviewing the applicant’s 

routing studies and analyses addressing potential environmental and other impacts of a proposed 

transmission line, and either concluding that the applicant’s studies and analyses were thorough 

and complete (which Staff has done here), or identifying specific areas or topics on which Staff 

believes the applicant should provide additional information.  In this case, Mr. Rashid 

summarized Rock Island’s route development process based on his review of the testimony and 

exhibits of Rock Island’s routing witnesses, Hans Detweiler and Matthew Koch, including the 

Rock Island Routing Study (ICC Staff Exhibit 1.0, pages 12-14), and concluded: 
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Q. Do you have reservations over the route selection procedure and process, or 
over the preferred and proposed alternative routes? 

A. No. After reviewing Mr. Detweiler’s and Mr. Koch’s direct testimony and the 
exhibits attached to them, including the Routing Study, I have no reservations 
concerning [Rock Island’s] process or procedure concerning the route 
selection.  In addition, if the Commission were to approve [Rock Island’s] 
petition, I would have no objection to the preferred or the proposed alternative 
routes that [Rock Island] identifies in its filing.16 

The fact that Staff reviewed Rock Island’s route determination process and its Routing Study and 

identified no deficiencies and no issues with either the Preferred Route or the Proposed 

Alternative Route, does not provide any basis to conclude that a consultation with IDNR is 

required pursuant to §11 of the Endangered Species Protection Act or §17 of the Natural Areas 

Preservation Act. 

IV. If the Commission Does Decide that a Consultation with IDNR is Necessary, the 
Commission Should Require the Consultation to be Conducted on a Schedule that is 
Consistent with the Established Procedural Schedule in this Docket 

 For the reasons stated in §I, II and III of this Response, the Commission is not required to 

consult with IDNR, under either §11 of the Endangered Species Protection Act or §17 of the 

Natural Areas Preservation Act, as to the impact of the Rock Island Project on Illinois-listed 

threatened or endangered species or INAI Sites.  However, if the Commission nonetheless 

concludes that a consultation with IDNR is lawfully required or, for other reasons, should occur, 

the Commission (or the Administrative Law Judge (“ALJ”)) should direct that the consultation 

should be conducted in a manner that is consistent with, and does not require any changes to, the 

existing, established procedural schedule for this docket.  In particular, any consultation with 

IDNR should be conducted so that the results of the consultation can be provided (presumably in 

Staff testimony) no later than the filing date of October 15, 2013 for Staff and intervenor 

testimony.  (Rock Island would not object to an earlier date.)  This would enable Rock Island, as the 

                                                 
16 ICC Staff Exhibit 1.0 at pp. 14-15.  In addition, Rock Island responded to a substantial number of data 
requests from ILA and the Illinois Agricultural Association concerning the route selection process and 
how potential impacts to threatened and endangered species, INAI Sites and conservation areas were 
taken into account, and all of these responses were served on all parties, including Staff. 
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party entitled to open and close, to respond in surrebuttal testimony to the report and results of 

the consultation.   The procedural schedule in this docket, leading up to evidentiary hearings in 

the first two weeks of December 2013, was carefully crafted through negotiations among the 

parties at the March 19, 2013 prehearing conference in order to satisfy the interests and needs of 

all interested parties, including landowners, and it should not be interrupted or revised to provide 

for a consultation with IDNR on the topics identified in §11 of the Endangered Species 

Protection Act and §17 of the Natural Areas Preservation Act. 

 WHEREFORE, for the reasons stated in this Response, Rock Island Clean Line LLC 

respectfully requests that the Commission deny the ILA Renewed Motion.  However, if the 

Commission decides to engage in a consultation with IDNR pursuant to §11 of the Endangered 

Species Protection Act and/or §17 of the Natural Areas Preservation Act, the Commission or the 

ALJ should direct that the consultation be scheduled and conducted in a manner that does not 

disrupt or require changes to the established procedural schedule in this case; specifically, any 

consultation with IDNR should be scheduled so that the results are reported on or before the 

October 15, 2013 due date for the filing of Staff and intervenor testimony in this case. 

      Respectfully submitted, 

      ROCK ISLAND CLEAN LINE LLC 
 
      By /s/ Owen E. MacBride     
Carry Kottler, General Counsel 
Erin Szalkowski, Corporate Counsel 
Clean Line Energy Partners LLC 
1001 McKinney Street, Suite 700 
Houston, TX 77002 
(832) 319-6320 (CK) 
(832) 319-6323 (ES) 
ckottler@cleanlineenergy.com  
eszalkowski@cleanlineenergy.com 

Owen E. MacBride 
Katherine G. Cisneros 
Schiff Hardin LLP 
233 South Wacker Drive, Suite 6600 
Chicago, IL 60606 
(312) 258-5680 (OEM) 
(312) 258-5633 (KGC) 
omacbride@schiffhardin.com  
kcisneros@schiffhardin.com  
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ICC Docket 12-0560 
Rock Island Clean Line Response to 
ILA 1.32 
 
Question 1.32: Please explain and describe the method of identifying state and federal 

endangered and protected species, as well as Bald and Golden Eagles, that will 
be impacted, or have their habitat impacted, by the proposed construction of the 
HVDC line. 

 
 

Response:   

Rock Island obtained data regarding state and federal endangered and protected species, as well 
as bald and golden eagles, from several sources. 
 
Rock Island identified known occurrences of federal and state threatened or endangered species 
by reviewing data from the Illinois Natural Heritage Database (NHD) provided by the Illinois 
Department of Natural Resources (DNR). NHD data was obtained at the beginning of the 
project, as well as updated data during the project, to have access to current information. 
According to the DNR, the NHD includes information from a broad range of sources, including 
museum and herbarium collection records, publications, and experts throughout the state. Guided 
by this information, the DNR participates in field surveys every year to build the database and 
keep it current. The NHD contains information about almost 500 species of plants and animals 
that are either on Illinois’ official list of endangered and threatened species or on the federal list 
of endangered and threatened species. The NHD also contains information on natural 
communities, special features, Illinois Natural Areas, and managed areas (e.g., nature preserves, 
land and water reserves, and natural heritage landmarks). 
 
Rock Island reviewed the list of federally listed threatened, endangered, proposed, and candidate 
species provided by the U.S. Fish and Wildlife Service (USFWS). This list indicates the listed 
species that are known to occur within each county 
(http://www.fws.gov/midwest/endangered/lists/cty_indx.html#illinois). 
 
HDR Engineering, Inc. (HDR) also evaluated potential bald eagle use areas across the project 
area for Rock Island. The evaluation consisted of performing a habitat assessment using a 
Geographic Information System (GIS) and publicly available electronic data such as forest 
canopy and proximity to water bodies. These areas are known to be highly correlative to the 
presence of bald eagle nesting territories. Field surveys were then conducted that focused on 
areas that exhibited potentially high value eagle nest and foraging habitat identified from the 
habitat assessment. The nesting period of eagles varies by latitude; in the Midwest, it begins with 
courtship and nest building in late January and early February and ends when the young fledge 
by late July. The field surveys were conducted in March 2011, as this time would be the most 
likely time to observe eagle nests and nesting activity.  
 
Field biologists surveyed for the presence of eagles (both bald and golden) and stick nests. HDR 
also performed a survey for stick nests on a LaSalle County property at the request of a 
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landowner in April 2012. The landowner had requested the survey based on reported existence of 
an eagle nest on the property. No nest was found on the property. 
 
See also the discussion at pages 79-81 and 107-108 of the Rock Island Routing Study, Rock 
Island Exhibit 8.2. 
 
Rock Island will continue to coordinate with the DNR and the USFWS regarding concerns they 
may have for impacts to threatened and endangered species. 
      
  
Person responsible for preparing response: Matthew Koch, Jason Thomas 
Applicable witness: Matthew Koch 
Date submitted: February 20, 2013 
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ICC Docket 12-0560 
Rock Island Clean Line Response to 
ILA 1.42 
 
Question 1.42: Please explain what consideration, if any, along with the reasoning for such 

consideration, was given to the following state endangered and threatened 
species: Four-toed Salamander, Mudpuppy, Smooth Softshell Turtle, Blanding’s 
Turtle, Yellow Mud Turtle, Ornate Box Turtle, Timber Rattlesnake, Plains Hog-
nosed Snake, Lined Snake, Short-eared Owl, Upland Sandpiper, American 
Bittern, Piping Plover, Black Tern, Northern Harrier, Common Moorhen, 
Loggerhead Shrike, Black Rail, Yellow-crowned Night-Heron, Black-crowned 
Night Heron, Wilson’s Phalarope, King Rail, Yellow-headed Blackbird, Least 
Bittern, Gray Bat, Indiana Bat, Franklin’s Ground Squirrel, and Fritillary 
Butterfly; as well as Bald Eagles and Golden Eagles. 

 
Response:   

As explained in Rock Island’s response to ILA-1.32, Rock Island obtained data regarding state 
and federally listed endangered and threatened species, as well as bald and golden eagles from 
several sources. These sources included the Illinois Department of Natural Resources (DNR) 
Natural Heritage Database (NHD); the U.S. Fish and Wildlife Services (USFWS) list of 
federally-listed threatened, endangered, proposed and candidate species by county; and eagle 
habitat assessments and surveys performed by HDR Engineering, Inc. 
 
As shown in Rock Island Exhibit 8.2 (pages 15, 61, 79-81, 96, and 107-108), minimizing 
impacts to listed species and their habitat was a Routing Criterion for the project. Regarding the 
above listed species, consideration was given to those species during the route determination 
process if there were known occurrences of those species identified from the above data sources.  
 
As shown in Rock Island Exhibit 8.2 (pages 79-80 and 107-108), there are no known 
occurrences of listed species within the ROW of the Preferred Route and the Proposed 
Alternative Route for the DC Section of the Project and only one known occurrence of a listed 
species within the ROW of the Preferred Route or the Proposed Alternative Route in the AC 
Section. The known occurrence is an aquatic species and is unlikely to be adversely affected as 
Rock Island anticipates spanning the water body and not placing any structures in the water. 
 
Of the species listed in the question, only the loggerhead shrike is known to occur within one 
mile of a preferred route.  Rock Island plans to conduct appropriate habitat surveys and 
undertake any appropriate and reasonable construction practices that may be recommendable 
following those surveys.   
 
Rock Island will continue to coordinate with DNR and USFWS regarding potential impacts to 
state or federally listed endangered or threatened species. Rock Island will follow pertinent 
regulations regarding these species for the Project. 
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Person responsible for preparing response: Matthew Koch, Jason Thomas 
Applicable witness: Matthew Koch 
Date submitted: February 20, 2013 
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The undersigned attorney hereby certifies that he caused Rock Island Clean Line LLC’s 
Response to Illinois Landowner Alliance’s Renewed Motion to Compel the Commission to 
Consult with the Illinois Department of Natural Resources in ICC Docket 12-0560 to be served 
on each of the persons on the Service List by e-mail on July 26, 2013. 

     /s/ Owen E. MacBride     
  Owen E. MacBride 
  Attorney for Rock Island Clean Line LLC 
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