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ILLINOIS COMMERCE COMMISSION 

STATE OF ILLINOIS 

 

Commonwealth Edison Company   ) 

       ) 

Tariff filing to present the Illinois Commerce ) ICC Docket No. 13-0387 

Commission with an opportunity to consider ) 

Revenue neutral tariff changes related to rate ) 

Design authorized by subsection 16-108.5(e) of ) 

the Public Utilities Act    ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

REPLY TO RESPONSES OF THE STAFF OF THE ILLINOIS COMMERCE 

COMMISSION AND COMMONWEALTH EDISON TO MOTIONS TO 

COMPEL OF THE PEOPLE OF THE STATE OF ILLINOIS AND CITY OF 

CHICAGO 

 

 The People of the State of Illinois (“the People”), by and through Lisa Madigan, Attorney 

General of the State of Illinois, pursuant to Part 200.190 and 200.350 of the Commission’s Rules 

of Practice, 83 Ill.Admin.Code Part 200.190, 200.350, hereby reply to responses to their July 17, 

2013 Motion to Compel (“AG Motion”) filed by the Staff of the Illinois Commerce Commission 

and Commonwealth Edison.   

 Staff’s response to the AG Motion offers an interpretation of Section 16-122 of the Public 

Utilities Act that is contrary to the other provisions in the Act vesting authority in the 

Commission to conduct open hearings on public utility matters, including proceedings designed 

to examine public utility rate structure.  Staff’s view is also at odds with any rational 

interpretation of the 1996 law which included this statute, and specifically with those provisions 

which are the basis of Staff’s opposition to the AG Motion.  As explained below, Staff’s position 

on this matter is unsupportable on several grounds.   
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Staff has challenged the AG’s request for information underlying ComEd’s assertions 

regarding the cost basis and equitable allocation of its delivery service charges for the residential 

classes, reasoning that those assertions cannot be explored by the AG within the context of the 

instant proceeding because the release of such data would violate Section 16-122 of the Public 

Utilities Act.  The Staff cites the “plain and ordinary meaning of the language of the statute” as 

the basis for denying the AG, the City and other intervenors access to relevant information in the 

context of this proceeding.  Staff Response at 7. 

First, the Commission has the authority to examine the structure of rates for any public 

utility as part of its general jurisdiction under Section 5/4-101 of the Public Utilities Act, as well 

as under Section 9-201(b).  220 ILCS 5/4-101; 220 ILCS 5/-9-201(b).  In the instant case, this 

authority was underscored by the General Assembly’s directive in Section 16-108.5(e) of the Act 

that the Commission investigate ComEd’s rate design for its delivery service rates.  220 ILCS 

5/16-108.5(e).  Commission investigations are presumed to be open to the public, subject to 

those limitations the Commission deems necessary: “…[A]ll proceedings of the Commission and 

all documents and records in its possession shall be public records, except as in this Act 

otherwise provided.  To the extent consistent with this Section and the Illinois Administrative 

Procedure Act, the Commission may adopt reasonable and proper rules and regulations relative 

to the exercise of its power, and proper rules to govern its proceedings, and regulate the mode 

and manner of all investigations and hearings, and alter and amend the same.” 220 ILCS 5/10-

101.   Commission investigations such as the instant proceeding are open to any party that 

satisfies the Commission’s rules governing intervention, as deemed appropriate by the 

administrative law judge and subject to whatever rules the judge deems appropriate.   
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If Staff’s interpretation of Section 16-122 is upheld, it would prejudice those parties 

whose request for intervention in this proceeding has already been granted by the Administrative 

Law Judge pursuant to Commission rules, in that denying those parties access to information 

underlying ComEd’s testimony would render them unable to fully participate and advocate on 

behalf of the interests they are charged to represent.  This is contrary to the notion that 

Commission proceedings are intended to be open to public participation, a fundamental principle 

underlying administrative proceedings in Illinois.  220 ILCS 5/10-101. 

One need only examine the context in which Section 16-122 was passed to understand 

that it was not part of a legislative effort to regulate the Commission’s conduct of its 

investigations or hearings or limit the participation of any party in rate design proceedings.  

Significantly, the General Assembly’s limitation on the general availability of customer-specific 

electric usage information as set forth in Section 16-122 does not appear in Article X, the section 

of the Act governing the Commission’s authority to conduct public hearings and investigations, 

where it would logically appear if restraining access to relevant usage information were actually 

the General Assembly’s intention.    Instead, Section 16-122 was included in Article XVI, which 

addresses the deregulation of the electric industry, the Commission’s jurisdiction over alternative 

electric power and energy providers, the obligations of public utilities with respect to those 

alternative providers, the obligations of those alternative providers and other provisions 

pertaining to the development of competitive markets.  P.A. 90-561, Art. I, §5, eff. Dec. 16, 

1997.  A fundamental principle of statutory construction is to view all provisions of a statute as a 

whole, and words and phrases should not be interpreted in isolation, but must be construed in 

light of other relevant provisions of the statute.  Quality Saw and Seal, Inc. v. Illinois Commerce 

Comm’n., 374 Ill.App.3d 776, 783, 871 N.E.2d 260, 267 (2
nd

 Dist. 2007). 
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Nothing in P.A. 90-561, nor in any subsequent amendments to the Act, restricts the 

Commission’s authority to conduct investigations or hearings of rate design for electric utilities – 

including access to relevant information by intervenors – in accordance with the provisions of 

Section 4-101, 9-201 or 10-101, especially where the Commission has at its disposal procedural 

mechanisms to prevent the dissemination of sensitive or proprietary information.  It has used 

such a mechanism in this case in the form of the Protective Order entered by the Administrative 

Law Judge on June 20, 2013.  Staff’s interpretation of Section 16-122 cannot be reconciled with 

this Commission’s broad jurisdiction for “general supervision” of all public utilities under 

Section 4-101, its ratemaking authority pursuant to Section 9-201, or its authority under Section 

10-101 “…to hold investigations, inquiries and hearings concerning any matters covered by the 

provisions of this Act, or by any other Acts relating to public utilities subject to such rules and 

regulations as the Commission may establish.”  220 ILCS 5/10-101.  Nor is it consistent with the 

Commission’s policy “…to obtain full disclosure of all relevant and material facts to a 

proceeding.”  83 Ill.Adm.Code 200.340.  As the City’s Motion correctly points out, ComEd has 

not contested the relevance of the requested information.  City Motion at 4.  Nor, the People 

note, has Staff challenged the relevance of this information. 

  The AG is party “as a matter of right to all proceedings, investigations, and related 

matters involving the provision of electric….services before the Illinois Commerce 

Commission…”  15 ILCS 205/6.5(d)  and the Attorney General’s Office is specifically cited in 

the Protective Order entered by the Administrative Law Judge in this case as a party entitled to 

review confidential and confidential and proprietary data.  Protective Order at A-9.  As Staff well 

knows, and as ComEd pointed out in its response, this proceeding is being conducted pursuant to 

a Protective Order under which the AG is provided with confidential and confidential and 
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proprietary data, “…only in preparation for and conduct of this proceeding.” ComEd response at 

4.  Staff’s view of the law amounts to an assertion that the conditions for release of  data 

approved in the Administrative Law Judge’s Protective Order are inadequate to comply with 

Section 16-122 of the Act, not only with respect to the Attorney General’s Office’s 

representation  of the People, but with respect to every other party in this case.  Yet Staff did not 

challenge the Protective Order or any of its terms and conditions for the release of any data, 

customer-specific or otherwise, within the context of this proceeding, nor did it raise any 

concerns regarding any conflict between the protective order and Section 16-122 when the 

Protective Order was requested and approved. 

Contrary to Staff’s assertions that Section 16-122 is meant to limit the participation of 

parties other than Staff in electric utility rate design proceedings, what that provision specifically 

addresses is how electric utilities are to treat non-adversarial requests for customer-specific 

information from customers themselves, from alternative electric retail providers and from units 

of local government.  It does not address how utilities should respond to discovery requests from 

parties in litigated proceedings.  The General Assembly has left decisions regarding the conduct 

of discovery to the Commission itself: “…the Commission may adopt reasonable and proper 

rules and regulations relative to the exercise of its power, and proper rules to govern its 

proceedings, and regulate the mode and manner of all investigations and hearings, and alter and 

amend the same.” 220 ILCS 5/10-101.    

Moreoever, Staff’s insistence that the passage of 16-122 was intended to restrict the 

Commission’s conduct of investigations or hearings with respect only to public utilities 

providing electric service, and not to other public utilities, makes little practical sense.  The fact 

that the legislature passed a law restricting the dissemination of customer-specific information to 
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customers, alternative providers and units of local government only with respect to electric 

power and energy customers, and not with respect to other utility customer-specific information, 

suggests that its intention was not to limit parties’ access to relevant evidence in ratemaking 

proceedings, but to address some unique problem that it perceived as applying only to customers 

of the newly competitive electric industry.  P.A. 90-561 was passed at a time when regulators 

and consumer advocates were grappling with the possibility that increased competition in the 

electric power and energy industry could result in the same negative impacts on customers as had 

ensued in the competitive telecommunications industry, namely, that their accounts would be 

“slammed” and switched by unscrupulous marketers.  See Section 13-902, P.A. 89-497, § 5, eff. 

June 27, 1996.   Understanding this legislative context and viewing the law as an attempt to 

protect consumer privacy and choice from errant marketers enables one to read the various 

sections of the Act in harmony, in a way that Staff’s interpretation does not.    

Staff’s response states that the Commission should not adopt the AG’s interpretation of 

that law because ignoring what Staff refers to as the plain language of Section 16-122(a) 

“…would have a perverse result.”  Staff Response at 5.  Significantly, Staff does not describe for 

the Commission what result the law intends to prevent, what result, perverse or otherwise, might 

ensue under the AG’s interpretation, what customers might be affected, how they might be 

affected or any other features of this perversion.  Staff has provided no explanation as to why the 

masking of customer identifying information, in combination with the specific confidentiality 

provisions of the Protective Order, are insufficient to protect ComEd’s customers from any 

unidentified “perverse result.”   

Staff’s reading of this law out of context further ignores the fact that neither the AG nor 

the City has requested any information that can be linked to a specific identifiable customer.  
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More important, as the City’s Motion described, ComEd has verified that “...no customer 

identifying information would be included in the data produced…” and that the data ComEd has 

compiled “…includes no information that would reveal the identity of the individual customer 

whose hourly usage is presented.”  City of Chicago’s Verified Motion to Compel 

Commonwealth Edison Company’s Response to Certain of the City’s Second Set of Data 

Requests, filed July 16, 2013, at 6.   

The format in which the AG and the City requested such information be provided does 

not link any particular customer name with any address or account number.  And ComEd’s 

response to the motions filed by the AG and the City states that the data it has compiled in 

response to these data request “…does not reveal the identity of any specific customer; that is, 

“customer identifiers” have been removed.”  ComEd Response at 2.  For all practical purposes, 

the usage data being requested, and that which ComEd has offered to supply, is anonymous.   

In view of these facts, in view of the precautions observed by the intervenors and by the 

utility itself and considering the provisions of the Protective Order entered by the Administrative 

Law Judge, Staff’s proposal that no party other than itself may have access to relevant 

information regarding residential customer usage unfairly prejudices the People’s active 

participation in this case, as well as that of other intervenors, and, if upheld, would deprive the 

Commission of valuable analysis of ComEd’s rate design and its impact on low use residential 

customers.   

WHEREFORE, for all the reasons set forth above, the People of the State of Illinois 

respectfully request that the Commission compel ComEd to fully respond to AG data request 

3.01 and provide the data requested therein.   
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     Respectfully submitted,  

            

            

            

            

     By:__________/s/_______________________ 

     Janice A. Dale 

     Assistant Attorney General 

     Illinois Attorney General’s Office 

     100 West Randolph Street, 11
th

 Floor 

     Chicago, Illinois 60601 

     Tel: 312-814-3736 

     Fax: 312-814-3212 

     E-mail: jdale@atg.state.il.us 

July 24, 2013 

 


