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BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
Illinois Commerce Commission ) 
On Its Own Motion  ) 
  ) ICC Docket No. 12-0456 
Development and adoption of rules ) 
concerning municipal aggregation ) 
 

BRIEF ON EXCEPTIONS 
OF THE COALITION OF ENERGY SUPPLIERS 

 
 The Coalition of Energy Suppliers ("CES"), by and through its counsel Quarles & Brady 

LLP, and pursuant to 83 Ill. Admin. Code 200.830, respectfully submits this Brief on Exceptions 

to the Proposed First Notice Order dated June 26, 2013 ("Proposed Order").  Proposed 

replacement language to the Proposed Order is included herein; proposed replacement language 

to the Proposed Rule that accompanied the Proposed Order is attached hereto and made a part 

hereof as Appendix A. 

I. 

INTRODUCTION 

 CES is a coalition of retail energy providers that have actively participated in the 

competitive energy markets in Illinois and across the country.  CES's members include: Interstate 

Gas Supply, Inc. d/b/a IGS Energy ("IGS Energy") and MidAmerican Energy Company 

("MidAmerican").  IGS Energy is a licensed Illinois Alternative Retail Electric Supplier pursuant 

to the Public Utilities Act ("Act").  MidAmerican operates as an electric utility in Illinois 

pursuant to the Act, and also provides competitive retail electric service to customers outside its 

public utility service area, as provided under Section 16-116 of the Act. 

 During both the Workshop process as well as through its formal Written Comments, CES 

emphasized several fundamental principles that should apply to any rule the Commission adopts 

regulating municipal aggregation (the "Rule"): 
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• Customer Choice - First and foremost, the Rule should respect customer choice.  

If a customer has made a choice regarding electric supply, that choice must be 

fully respected.  A Rule that in any manner facilitates tampering with that 

customer's choice is wholly inappropriate. 

• Minimize Customer Confusion - The Rule should minimize customer confusion.  

Clarity of information is paramount.  "Clarity" requires not only that customer 

communications be clear, but also that communications be made with customers 

only when necessary given the customer's particular position in the market -- thus, 

when a customer has affirmatively chosen to obtain service from a particular retail 

electric supplier ("RES"), no communication should be made to that customer in 

the context of a municipal aggregation program unless necessary and justified, 

and when made must not inappropriately "market" a customer to leave its chosen 

RES. 

• Competitive Neutrality - Municipal aggregation is but one of several choices 

open to an electric customer and is not a "preferred" choice under any law or 

Commission policy.  Therefore, any Rule must not confer any competitive 

advantage upon a RES serving a municipal aggregation, and must not impose any 

competitive disadvantage upon any RES not serving a municipal aggregation. 

• Transparency - Consistent with minimizing customer confusion and allowing the 

Commission to play an appropriate oversight role, any rule must encourage 

transparency in the municipal aggregation process. 

• Minimization of Anti-Competitive Outcomes - Municipal aggregation should 

not have an adverse impact upon the competitive market generally.  At any given 

moment, municipal aggregation may or may not provide advantageous 
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opportunities for customers.  But whether municipal aggregation is advantageous 

should be left to the customers to decide; accordingly, nothing about the 

municipal aggregation Rule should limit customer choice or "push" customers 

into an aggregation. 

The Proposed Order appears to take these principles seriously, and CES appreciates that 

both the Proposed Order and the Proposed Rule communicate a commitment to consumer 

protection, protection of sensitive customer information, protection of previously switched RES 

customers, transparency regarding information about aggregation-related agents, and competitive 

neutrality.  In particular, in contrast to some earlier drafts of the municipal aggregation Rule that 

were exchanged among the parties, the Proposed Order and the accompanying Proposed Rule 

appropriately recognize that municipal aggregation is but one method of customer switching 

contemplated by Illinois law and is not the "preferred" method over the other options.  (See, e.g., 

Proposed Order at 8, 18-19, 27, 45-46; Proposed Rule at § 470.240.)  That approach aligns with 

the Public Utilities Act and the Illinois Power Agency Act.  (See 220 ILCS 5/16-101; 20 ILCS 

3855/1-92(e).) 

It is important to remember that market conditions vary over time and different switching 

options will likely look more or less attractive to various customers as those market conditions 

change.  (See CES Additional Comments at 1-3.)  Accordingly, throughout this proceeding, CES 

has emphasized that affirmative actions by a customer are the best reflection of the customer's 

actual intent and should be respected as specific evidence about the customer's desires.  (See id.; 

see also CES Response Comments at 2-5; CES Reply Comments at 1-3.)  The Proposed Order 

and the Proposed Rule appear to appreciate this point and take a "long-term" approach by 

implementing competitively neutral rules that recognize that individual customer choice is 

paramount.   
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The Proposed Order and the Proposed Rule show a healthy respect for affirmative 

customer choice: if a customer has made an affirmative choice to switch suppliers prior to the 

municipal aggregation, that choice must be respected.  (See, e.g., Proposed Order at 8, 18-19, 27, 

45-46; Proposed Rule at § 470.240.)  Where a customer has affirmatively switched prior to the 

aggregation, any attempt to reverse that customer's affirmative choice through the use of 

information or marketing materials associated with a municipal aggregation that would not 

otherwise be available to the aggregation supplier/aggregation consultant is inappropriate.  That 

switched customer should not be included in the aggregation or inappropriately "marketed" to or 

induced to join the aggregation.  Nor should information about such a previously-switched 

customer be provided to or used by an incoming or outgoing aggregation supplier/aggregation 

consultant for any purpose other than to ensure that the previously-switched customer does not 

receive an opt-out notice and is not included in the municipal aggregation.   

Although the Proposed Order and Proposed Rule contain substantive improvements over 

the Staff Proposed Order that were the subject of the previous submissions in this proceeding, the 

Proposed Order and Proposed Rule should be modified in several respects. 

Most importantly, the Rule should explicitly prohibit a termination/cancellation fee for a 

customer who is part of an opt-out aggregation unless the individual customer has chosen to be 

subject to such a fee.  Imposing a termination/cancellation fee upon a customer who literally did 

nothing but nonetheless was switched is inconsistent with consumer protection principles, 

inevitably would lead to customer confusion, and potentially could lead to consumers becoming 

suspicious about municipal aggregation and the competitive retail electric market generally.  

This proposed modification and other modifications are discussed further herein. 
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II. 

SPECIFIC EXCEPTIONS TO THE PROPSED ORDER AND PROPOSED RULE 

Exception 1 - No Termination Fees To Exit An Opt-Out Aggregation 
Sections 470.210(b)(9) & 470.220 

 
 The Proposed Order declines to adopt the language that CES proposed to prohibit early 

termination fees for opt-out aggregations.  (See Proposed Order at 40-41.)  The Proposed Order's 

approach fails to fully appreciate the context of an opt-out aggregation and the potential for 

substantial customer confusion and dissatisfaction. 

 In the opt-out aggregation context, a customer may be switched even if the customer 

never saw a single piece of paper about the aggregation; never expressed a preference to be 

included in the aggregation; and never signed a document memorializing a conscious decision to 

switch the source of supply of electricity coming into the customer's home or business.  In other 

words, a customer may be switched into an opt-out aggregation without any actual knowledge 

that the switch is occurring.  Yet, under the Proposed Order's Proposed Rule, it appears that an 

Aggregation Supplier would be able to claim that such a customer should be made to pay a 

"termination fee" if that customer decided that he or she wished to exit the aggregation -- even 

when it is an aggregation that the customer never knew he or she had joined.  Compounding the 

problem is the fact that there is no statutory or regulatory cap on the amount of that termination 

fee. 

 To further the goal of robust consumer protection, the Commission should modify the 

Proposed Order and the Proposed Rule to include a prohibition on termination fees for customers 

in an opt-out aggregation. 

 The Proposed Order states that "consumer protection can be adequately addressed 

through consumer notices."  (Proposed Order at 41.)  While consumer notices are a cornerstone 

of consumer protection, in the context of an opt-out aggregation, consumer notices only go so 
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far.  For better or worse, consumers do not always see such notices.  It is one thing to "switch" a 

customer who never saw a consumer notice or affirmatively chose to switch.  However, it is 

wholly another thing to prohibit that customer from getting out of the aggregation without paying 

a termination fee (which fee is not limited in any way by statute or regulation).  In effect, 

allowing a termination fee means that a customer who did nothing and had no knowledge about 

the aggregation is now placed in jeopardy of having legal action taken by the aggregation 

supplier to collect a fee about which the customer literally had zero knowledge. 

 The Proposed Order also quotes from ICEA's Reply Comments regarding Part 412 

protections that may mitigate concerns, which references the ability of customers "to terminate 

their agreement within ten business days after receipt of their first bill without penalty 

(412.230)."  (Proposed Order at 41 quoting ICEA Reply Comments at 3.)  However, Part 412 

also requires that the RES affirmatively disclose in the contract that is executed by the customer 

and the RES that there is a termination fee.  (See 83 Ill. Admin. Code 412.230.)  Unlike the 

situation where the RES and the customer have executed a contract, a fundamental question 

exists about what "agreement" a customer has with an opt-out aggregation supplier regarding 

contracting away the customer's right to freely choose its supplier and whether that "agreement" 

actually would be enforceable.   

 This question is particularly pertinent to a customer who never received the consumer 

disclosure and thus had no knowledge -- actual or constructive -- of the opt-out aggregation.  

Under longstanding Illinois law, in order to constitute a contract, an offer must be accepted in a 

manner that "conforms exactly to the offer" and is "unequivocal."  (Mike Schlemer, Inc. v. 

Pulizos, 267 Ill. App. 3d 393, 395 (5th Dist. 1994), citing Whitelaw v. Brady, 3 Ill. 2d 583 (1954) 

and Milani v. Proesel, 15 Ill. 2d 423 (1958).)  "An acceptance must be objectively manifested, 



7 

for otherwise no meeting of the minds would occur."  (Rosin v. First Bank of Oak Park, 126 Ill. 

App. 3d 230, 234 (1st Dist. 1984).) 

 These legal rules demonstrate the precariousness of allowing a termination fee in an opt-

out aggregation scenario.  Given the law of contracts in Illinois, it seems doubtful that a court 

would conclude as a matter of law that a judgment for a termination fee could be entered against 

a person who never even knew about the aggregation, let alone never made an unequivocal, 

objectively manifested showing of acceptance of any "agreement" with an aggregation supplier. 

 This situation need not arise, however.  Given the context of an opt-out aggregation, 

which is starkly different from the situation where an individual customer affirmatively indicates 

agreement with terms and conditions of a contract with a RES, it is well within the Commission's 

authority to include in its Proposed Rule a provision prohibiting termination fees. 

 Accordingly, CES suggests the following replacement language to Section VIII.E.7 on 

pages 40-41of the Proposed Order: 

7. Commission Analysis and Conclusion 

The Commission rejects Staff’s proposed two year fee free opt-out period.  Rather, in the 
interest of full and appropriate consumer protection, and recognizing the unique context of 
an opt-out aggregation, the Commission adopts CES's proposed language prohibiting 
termination fees.  The concept of opt-out municipal aggregation is relatively new to Illinois 
consumers, and while efforts to enhance customer education are ongoing, the reality is that 
the municipal aggregation process can be confusing in some instances.  Furthermore, while 
the process of providing written disclosures to customers is important, that process is not 
perfect, and it is entirely reasonable to expect that in some circumstances customers may 
be switched through the municipal aggregation process without actual or perhaps even 
constructive knowledge of the aggregation and the opt-out process.  Because of that 
possibility, opt-out municipal aggregation is materially distinct from a situation where a 
customer affirmatively chooses to switch suppliers and in so doing agrees to a possible 
termination fee (assuming that a termination fee is part of the terms of the offer that the 
customer is accepting). 
 
Illinois contract law requires unequivocal, objectively manifested acceptance of contract 
terms.  That exacting standard presents an obvious issue with respect to the scenario of an 
opt-out municipal aggregation, where it is possible that a customer may not have any 
knowledge of the aggregation yet could be switched to a new electric supplier without 
taking any action of any sort.  The Commission is unwilling to underwrite a process where 
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such a switch could occur and the switched customer could be subjected to a termination 
fee (that is not capped by any law or regulation).  Accordingly, good public policy, 
consistent with the Commission's role as the primary agency overseeing consumer 
protection in the context of the provision of energy to Illinois citizens, dictates that the Rule 
include a provision prohibiting a termination fee in the context of an opt-out 
aggregation.ICEA notes that: 
 

aggregation customers share the same Part 412 protections with 
regard to other customers in terms of their ability to rescind 
without incurring early termination fees (412.210) or to terminate 
their agreement within ten business days after receipt of their first 
bill without penalty (412.230). 

ICEA Reply Comments at 3.  The Commission finds that consumer protection can be adequately 
addressed through consumer notices.  The Proposed Rules require that the disclosure state the 
term of the contract and early termination fees.  If this is unsatisfactory to a customer, they can 
opt-out.  Importantly, the Proposed Rules also require that disclosures be sent every time there is 
a material change in the Aggregation, i.e., a change in rates, length of contract or Aggregation 
Supplier.   
 
ICEA argues that requiring a two-year fee free right to terminate is the same as imposing a two 
year limitation on the length of contract.  The Commission does not agree, but nevertheless finds 
that customers can be adequately protect through the Proposed Rule’s notice provisions.   
 
The Commission notes that the RES rule (Part 412) does not limit the length of contracts.  For 
that reason alone the Governmental Aggregation rules should not contain a limitation on the 
length of the contracts.  Because there is no similar protection for customers that individually 
enter into longer contracts the Commission does not see why RESs should be prohibited from 
offering municipalities longer contracts when they are presumably more able to negotiate a better 
contract than individuals.    
 
 Proposed replacement language to Sections 470.210(b)(9) and 470.220 of the Proposed 

Rule is included in Appendix A hereto. 



9 

Exception 2 - Definition of RES Customers 
Section 470.10 

 
 The Proposed Order and the Proposed Rule contain strong and appropriate language 

about the rights of RES customers.  (See, e.g., Proposed Order at 45-46; Proposed Rule at § 

470.240.)  However, the Proposed Rule itself does not appear to define "RES customer."  For 

clarity, it would be appropriate to include a definition of "RES customer" as follows: 

"RES customer" means a customer that receives or has applied to receive non-
aggregation RES Service.  
 

 Similar language is used in Proposed Rule Section 470.100(a)(2).  Proposed 

replacement language to Sections 470.10 of the Proposed Rule is included in Appendix A 

hereto. 

Exception 3 - RES Customer Disclosures 
Section 470.240(a) 

 
 Section 470.240(a) of the Proposed Rule indicates that an Aggregation Supplier should 

not send RES customers "Section 470.210 customer disclosures."  The Proposed Order properly 

explains the reasons that it is inappropriate to send those customer disclosures to RES customers, 

and includes a clear statement that "the Aggregation Supplier should not send disclosures to RES 

customers or even receive RES customer information."  (Proposed Order at 46.) 

 Given that statement, Section 470.240(a) contains what appears to be an unintentional 

omission.  Specifically, if Aggregation Suppliers should not be sending RES customers 

disclosures, then Section 470.240(a) should reference not only "Section 470.210 customer 

disclosures" but also "Section 470.220 customer disclosures" and "Section 470.230 customer 

disclosures."  By its terms, the Section 470.220 customer disclosures are in addition to the other 

disclosures ("the customer disclosure sent for Opt-out Aggregation Programs shall also:…")  

(emphasis added).  While the Section 470.230 customer disclosures are not in addition to the 

other disclosures (since they relate to opt-in rather than opt-out aggregations), the language of 
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the Proposed Order is appropriately clear that Aggregation Suppliers should not be sending any 

aggregation-related disclosures to RES customers.  Accordingly, just as RES customers should 

not be sent the Section 470.210 disclosures, RES customers likewise should not be sent the 

Section 470.220 and Section 470.230 disclosures. 

 This modification does not require language changes to the Proposed Order, but proposed 

replacement language to Section 470.240(a) of the Proposed Rule is included in Appendix A 

hereto. 

Exception 4 - Customer Disclosure Language 
Section 470.210(b)(2) 

 
 In order to encourage potential aggregation customers to actually read customer 

disclosures, CES suggested that the envelopes used to make customer disclosures include the 

statement: "Important Electricity Aggregation Information Enclosed."  (See Appendix A to CES 

Response Comments at 5; see also Proposed Order at 28.)  The Proposed Order does not directly 

address this suggested language, but it is not included in the Proposed Rule.  CES respectfully 

requests the inclusion of the language in Proposed Rule Section 470.210(b)(2).   

 The Proposed Order recognizes the value of including the municipal logo on customer 

disclosure mailing because it will increase the likelihood that customer mailings are opened by 

the customer.  (See Proposed Order at 29.)  The same rationale applies to the envelope statement 

suggested by CES.  Accordingly, CES suggests the following replacement language to Section 

VII.B.8 on page 29 of the Proposed Order: 

8. Commission Analysis and Conclusion 

The Commission finds that the Aggregation Supplier should include the Governmental 
Aggregator’s logo, if available, on customer disclosures for either Opt-in or Opt-out Aggregation 
Programs.  This is imperative to avoid customer confusion and to distinguish the notice from 
other electric service mailings to customers.  As pointed out by Ameren, the logo may increase 
the likelihood that the notices are opened.  This is especially important in Opt-out Aggregation 
Programs.  Likewise, to maximize the chance that customer disclosures are actually opened 
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by customers, the envelope should include the following statement in a conspicuous 
location: "Important Electricity Aggregation Information Enclosed". 
 
 Proposed replacement language to Section 470.210(b)(2) of the Proposed Rule is 

included in Appendix A hereto. 

Exception 5 - Time to Opt Out 
Section 470.220(b) 

 
 The Proposed Order and Proposed Rule endorse an 18-day opt-out period.  CES 

respectfully recommends that the opt-out period should last at least one full billing cycle from 

the aggregation disclosure postmark date, to allow customers time to better understand their 

options and the consequences of their action or inaction.  (See Appendix A to CES Response 

Comments at 5; CES Reply Comments at 7-8.)   

 Certain parties have advocated longer and shorter opt-out periods than the 18 days 

suggested in the Proposed Rule.  (See, e.g., CNT Energy Response Comments at 6 (advocating 

21 days); ICEA Response Comments at 6-9 (advocating 14 days).)  The Commission should 

provide customers with a longer period.  Allowing a longer period will not have a substantial 

adverse affect on any party, but will improve customer protection and will make the Rule more 

competitive neutral. 

 It is understandable that municipal aggregation can be a source of confusion for many 

customers.  Educational efforts such as the Commission's pluginillinois.org website are 

encouraging education about the issues, but that educational process is in its infancy.  Moreover, 

it is not as if average consumers stop their daily lives to research the intricacies of a particular 

municipal aggregation program.  Even a customer committed to trying to fully understand the 

options and the implications of acting (or not acting) may find it difficult to spend sufficient time 

to gather and digest the relevant information.  Accordingly, allowing at least one billing cycle to 

elapse to allow a customer to make a decision about his or her electric supply is fair and 
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appropriate.  Fairness to customers dictates that a reasonable length of time be afforded to opt 

out of an aggregation program before such customers are automatically included the program. 

 CES respectfully requests that the Commission provide customers at least a single billing 

cycle to decide whether to opt out of an aggregation program.  Accordingly, CES suggests the 

following replacement language to Section VIII.D.6 on pages 37-38 of the Proposed Order: 

6. Commission Analysis and Conclusion 

Aggregation Programs are merely another marketing channel and should not be given unfair 
competitive advantage over other methods of competition. Because Aggregation Suppliers are 
given the power to switch customers through the opt-out process, customers must be protected 
by ensuring an adequate period to opt-out.  The additional notice requirement of disclosing a date 
certain, as opposed to just stating that the opt-out is due in a certain number of days, is necessary 
because these customers are being switched without the Aggregation Supplier having to comply 
with the provisions Section 505/2EE of the Consumer Fraud and Deceptive Business Practices 
Act.  The Commission finds it appropriate, as proposed by CNT Energy that the due date be 
expressed as an exact date.  
 
With respect to the time frame, the Commission agrees with Staff and finds that determining the 
appropriate timeframe involves a weighing of the competing interests.  The Commission finds it 
appropriate to require that the opt-out timeframe be a minimum of 18 daysone full billing cycle.  
This leaves open the possibility that a longer timeframe can be agreed to with Governmental 
Aggregator.  A shorter timeframe overlooks the possibility of vacations and other reasons that 
could impact customers’ ability to reply to the opt-out disclosure in a timely manner. 
 
The Commission finds that customers are further protected regarding the ability to opt-out 
because Part 412 requires notice that customers can rescind contract within 10 business days 
after the date of the first bill.  Also Part 412 requires that another notice be sent by the electric 
utility after which customers will have another opportunity to rescind contract.   
 
 Proposed replacement language to Section 470.220(b) of the Proposed Rule is included in 

Appendix A hereto. 
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Exception 6 - Modifications to Clarify Rule 
Sections 470.200(a)(5) & 470.210(a)(2) 

 
 The following are relatively minor modifications that should be made to ensure that the 

Proposed Rule is clear and internally consistent. 

 A. Section 470.200(a)(5).   

 It appears that Section 470.200(a)(5) of the Proposed Rule contains a typographical error.  

In particular, Section 470.200(a)(5) currently refers to Section "1-29(f)" of the IPA Act.  It 

appears that the reference is intended to be to Section "1-92(f)" of the IPA Act.  (See Proposed 

Order at 26.)  Accordingly, proposed replacement language to Section 470.200(a)(5) of the 

Proposed Rule is included in Appendix A hereto. 

 B. Section 470.210(a)(2) 

 It appears that Section 470.210(a)(2) of the Proposed Rule contains an incorrect cross 

reference to another section of the Proposed Rule.  In particular, there is a reference to Section 

"470.400(b)" which is not a section of the Proposed Rule.  It appears that the reference is 

intended to be to Section "470.210(b)" of the Proposed Rule.  Additionally, Section 

470.210(a)(2) appears to be missing words that would make it consistent and parallel with 

Section 470.210(a)(1).  Finally, Section 470.210(a)(2) omits reference to the disclosure 

requirements under Section 470.220 and Section 470.230.  Since all three of those sections relate 

to written customer disclosures, there is no reason that they should be treated differently in terms 

of having an Aggregation Supplier verify that there was compliance with each section's 

requirement.  Accordingly, proposed replacement language to Section 470.210(a)(2) of the 

Proposed Rule is included in Appendix A hereto. 
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III. 
 

CONCLUSION 

 For the reasons set forth herein, CES respectfully requests that the Commission revise the 

Proposed Order and the Proposed Rule as indicated herein and in Appendix A hereto. 

Date: July 24, 2013 

 Respectfully submitted, 
THE COALITION OF ENERGY 
SUPPLIERS 
 
 

 By: /s/Christopher J. Townsend 
  Christopher J. Townsend 
Christopher J. Townsend 
Christopher N. Skey 
Adam T. Margolin 
Quarles & Brady LLP 
300 North LaSalle Street 
Suite 4000 
Chicago, IL 60654 
Phone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
adam.margolin@quarles.com 
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APPENDIX A 
 

PROPOSED REPLACEMENT LANGUAGE 
TO PROPOSED RULE 

 
TITLE 83: PUBLIC UTILITIES 

CHAPTER I: ILLINOIS COMMERCE COMMISSION 
SUBCHAPTER c: ELECTRIC UTILITIES 

 
PART 470 

GOVERNMENTAL ELECTRIC AGGREGATION 
 

SUBPART A:  GENERAL 
 
Section 
470.10 Definitions 
470.20 Construction of this Part 

 
SUBPART B:  CUSTOMER INFORMATION  

 
Section 
470.100 Transfer of Customer Information 
470.110 Protection of Customer Information 
 
 

SUBPART C:  OBLIGATIONS OF AGGREGATION SUPPLIERS 
 
Section 
470.200 Notification to the Commission 
470.210 Customer Disclosures 
470.220 Opt-out Aggregation Provisions 
470.230 Opt-in Aggregation Provisions 
470.240 RES Customers 
470.250 Customers on Utility Hourly Service 
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470.260 Failure to Comply 
 
AUTHORITY: Implementing Sections 16-104(b) and 16-115A of the Public Utilities Act [220 
ILCS 5/16-104(b) and 16-115A] and Section 1-92 of the Illinois Power Agency Act [20 ILCS 
3855/1-92] and authorized by Sections 10-101, 8-501, 20-120, and 20-130 of the Public Utilities 
Act [220 ILCS 5/10-101, 5/8-501, 5/20-110, 5/20-120, and 5/20-130].  
 
SOURCE: Adopted at 37 Ill. Reg. _______, effective _______. 
 
SUBPART A:  GENERAL 
 
Section 470.10  Definitions 
 

"Aggregate Area" means the area within the geographic boundaries of a municipality, a 
township, or the unincorporated areas of a county that has adopted an ordinance to 
aggregate residential and/or small commercial retail electric loads. 
 
"Aggregation Customer" means a residential or small commercial retail customer 
receiving retail electric supplier (RES) service pursuant to an Aggregation Program. 
 
"Aggregation Program" means a program offered by a municipality, township, or county, 
individually or collectively, pursuant to Section 1-92 of the Illinois Power Agency Act 
and Section 16-104(b) of the Public Utilities Act (PUA). 
 
"Aggregation Supplier" means the retail electric supplier chosen by the Governmental 
Aggregator that provides electric supply service to the aggregated residential and small 
commercial retail electrical loads located within the Aggregate Area. 
 
"Commission" means the Illinois Commerce Commission. 
 
"Electric utility" means an electric utility, as defined in Section 16-102 of the Public 
Utilities Act.  
 
"Governmental Aggregator" means the corporate authorities of a municipality, a 
township board, or a county board in the Aggregate Area; "Governmental Aggregator" 
shall have the same meaning as "aggregated entity" as used in Section 1-92 of the Illinois 
Power Agency Act.  
 
"Incumbent Aggregation Supplier" means the Aggregation Supplier currently providing 
retail electric supply service pursuant to an Aggregation Program. 
 
"IPA Act" means the Illinois Power Agency Act [20 ILCS 3855]. 
 
"Office of Retail Market Development" or "ORMD" means the same as that term is used 
in Section 5/20-110 of the PUA [220 ILCS 5/20-110]. 
 
"Opt-in Aggregation Program" means an Aggregation Program offered in accordance 
with Section 1-92 of the IPA Act and Section 16-104(b) of the PUA, whereby the 
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corporate authorities of a municipality, township board, or county board adopt an 
ordinance to aggregate the electric loads of residential and small commercial retail 
customers, provided, however, that only those residential and small commercial retail 
customers that affirmatively elect to participate in the Opt-in Aggregation Program will 
have their electric load included in the Opt-in Aggregation Program.  
 
"Opt-out Aggregation Program" means an Aggregation Program offered in accordance 
with Section 1-92 of the IPA Act and Section 16-104(b) of the PUA, whereby the 
corporate authorities of a municipality, township board, or county board adopt an 
ordinance to aggregate the electric loads of residential and small commercial retail 
customers, where the voters of the municipality, township, or county previously passed, 
by a majority of electors voting on the question, a referendum granting the municipality, 
township or county the authority to arrange for the supply of electricity for its residential 
and small commercial retail customers except for those customers who affirmatively elect 
not to participate in the Opt-out Aggregation Program.  
 
"RES customer" means a customer that receives or have applied to receive non-
aggregation RES Service. 
 
"Retail Electric Supplier" or "RES" means either: an alternative retail electric supplier 
("ARES") as defined in Section 16-102 of the PUA and certified by the Commission 
pursuant to Section 16-115 of the PUA, meeting all obligations of an ARES pursuant to 
Section 16-115A of the PUA, and authorized to provide electric power and energy supply 
services in an Illinois electric utility's service territory; or an Illinois electric utility as 
defined in Section 16-102 of the PUA providing service pursuant to Section 16-116 of the 
PUA and meeting all obligations provided in Section 16-115A and Section 16-116 of the 
PUA. 
  
"RES Service" means electric supply service provided by a RES to retail electric 
customers. 
 
"Retail customer" shall have the same meaning as set forth in Section 16-102 of the PUA. 
 
"Small commercial retail customer" shall have the same meaning as set forth in Section 
16-102 of the PUA. 
 
"Utility Fixed-Price Service" means electric supply service provided by the electric utility 
to retail customers under fixed-price service tariffs. 
 
"Utility Hourly Service" means electric supply service provided by the electric utility to 
retail customers, pursuant to tariff, that is not under fixed-price service tariffs. 
 

Section 470.20  Construction of this Part 
 
In the event of any conflict between this Part and the requirements provided in electric utility 
tariffs on file with the Commission as of the effective date of this Part, this Part shall control.  
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SUBPART B:  CUSTOMER INFORMATION 
 
Section 470.100  Transfer of Customer Information 
 

a) Upon request of a Governmental Aggregator and receipt of a verification from the 
Governmental Aggregator that either an ordinance has been adopted authorizing 
an Opt-in Aggregation Program, pursuant to Section 1-92 of the IPA Act, or an 
ordinance has been adopted and a referendum passed authorizing an Opt-out 
Aggregation Program, pursuant to Section 1-92 of the IPA Act, the electric utility 
shall provide the information required in this subsection.  If, however, the 
Governmental Aggregator is a township board, then the electric utility’s 
obligation to provide customer account numbers is contingent upon the township 
board first providing an accurate customer list to the electric utility.  The electric 
utility shall provide to the Governmental Aggregator, in electronic format, the 
following: 

 
1) the account numbers, names, and addresses of all residential and small 

commercial retail customers on utility fixed price service in the Aggregate 
Area that are reflected in the electric utility's records at the time of the 
request; 

 
2) the account numbers, names, and addresses of every residential and small 

commercial retail customer in the Aggregate Area that receives, or has 
applied to receive, RES service. The identification of customers that 
receive RES service, or who have applied to receive RES service, shall not 
include the name of the RES providing such services; and 

 
3) the account numbers, names, and addresses of every residential and small 

commercial retail customer in the Aggregate Area that receives, or has 
applied to receive, utility hourly service. 

 
b) If requested by the Governmental Aggregator, the Incumbent Aggregation 

Supplier shall provide the Governmental Aggregator with information that allows 
the Governmental Aggregator to identify Aggregation Customers.  Unless 
otherwise agreed upon between the Governmental Aggregator and the Incumbent 
Aggregation Supplier, the identifying information shall be provided within 10 
business days after the request. 

 
Section 470.110  Protection of Customer Information 
 

a) To protect the customer-specific information described in Section 470.100 and to 
ensure compliance with Section 1-92 of the IPA Act, the Aggregation Supplier 
shall establish and follow appropriate protocols to preserve the confidentiality of 
customer-specific information, and limit the use of such customer-specific 
information strictly and only to effectuate the provisions of Section 1-92 of the 
IPA Act.  The Aggregation Supplier shall ensure that these protocols: 
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1) provide that the Aggregation Supplier shall not disclose, use, sell, or 
provide customer-specific information to any person, firm, or entity for 
any purpose outside of the Aggregation Program;  

 
2) provide that the Aggregation Supplier shall not use the customer-specific 

information to market products other than the service the Aggregation 
Supplier has contracted to provide the Governmental Aggregator under the 
applicable Aggregation Program consistent with Section 1-92 of the IPA 
Act; and,  

 
3) except as otherwise required by record retention obligations imposed by 

applicable law, within 30 days following a customer’s exit from the 
Aggregation Program or the end of the term during which the Aggregation 
Supplier is providing service to the Aggregation Program, the Aggregation 
Supplier must dispose of, delete, and/or destroy all customer-specific 
information in whatever format that is in its possession as a result of 
having been the Aggregation Supplier to an Aggregation Program. 

 
b) Breaches of these confidentiality provisions by the Aggregation Supplier will be 

subject to the imposition of financial penalties by the Commission as described in 
Section 16-115B(b) of the PUA.  
 

SUBPART C:  OBLIGATIONS OF AGGREGATION SUPPLIERS 
 
Section 470.200  Notification to the Commission 
 

a) Aggregation Suppliers shall provide the following Aggregation Program 
information to the Commission’s ORMD for posting on the Commission’s public 
website:  

 
1) the end date (expressed in month/year) of the aggregation contract and, if 

different, the end date (expressed in month/year) of the aggregation rate or 
rates; 

 
2) the aggregation rate or rates (expressed in cents per kWh); 
 
3) any fees for early termination of the contract by the customer;  
 
4) whether the Aggregation Supplier is providing a green or clean energy 

product and a description of the product; and the clean energy or 
renewable requirement set by the Governmental Aggregator; and 

 
5) a copy of the disclosure required by Section 1-92(f)1-29(f) of the IPA Act. 
 

b) The information required in subsection (a) shall be provided within three business 
days after the Governmental Aggregator or the Aggregation Supplier has made 
this information public, but no later than three business days after the customer 
disclosures required under Section 470.210 are sent. 
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c) No penalties shall be levied against an Aggregation Supplier pursuant to Section 

16-115B(b) of the PUA for failure to comply with this Section unless: 
 

1) Commission Staff has provided a notice to the Aggregation Supplier 
regarding its failure to comply with this Section informing the 
Aggregation Supplier that it has one business day to remedy the failure, 
and the Aggregation Supplier fails to provide the information within one 
business day; or 

 
2) the Aggregation Supplier failed to provide the information to ORMD 

within the timeframe specified in Section 470.200 (b) three or more times 
in a calendar year. 

 
Section 470.210  Customer Disclosures 
 

a) Prior to enrolling or re-enrolling retail customers in an Opt-in or Opt-out 
Aggregation Program and whenever there is a change in the rates, end date or 
choice of Aggregation Supplier of the Aggregation Program, the Aggregation 
Supplier shall verify that retail customers have been sent disclosures as required 
by Section 1-92 of the IPA Act evidenced by: 

 
1) a written verification from the Governmental Aggregator that the required 

disclosure has been sent; or 
 
2) a written verification from the Aggregation Supplier that it has sent the 

required disclosures in compliance with Section 470.400(b)470.210(b), 
470.220, and 470.230. 

 
b) If the Aggregation Supplier sends the required disclosure to retail customers, then 

the disclosure shall state: 
 

1) the legal name of the Aggregation Supplier, the name under which the 
Aggregation Supplier will market its products, if different, and its business 
address; 

 
2) the Governmental Aggregator’s name and, if available, the Governmental 

Aggregator’s logo to be included on the envelope and first page of any 
disclosures, and the statement "Important Electricity Aggregation 
Information Enclosed" must be printed conspicuously on the 
envelope; 

 
3) that customers may purchase their electricity supply from a RES (without 

providing a price comparison) or the electric utility (either utility fixed-
price or hourly service) and the PlugInIllinois.org Internet address; 
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4) that customers may request from the Illinois Power Agency, without 
charge, a list of all supply options available to them in a format that allows 
comparison of prices and products; 

 
5) the cost to obtain service pursuant to Section 16-103 of the PUA, how to 

access it, and the fact that it is available to customers without penalty if 
the customer is currently receiving service under that Section; the 
disclosure shall not contain a comparison of the proposed aggregation rate 
to the electric utility’s fixed-price service rate; 

 
6) the Aggregation Supplier’s toll-free telephone number for billing 

questions, disputes and complaints; 
 
7) a local or toll-free telephone number, with the available calling hours, that 

customers may call with any questions regarding the Aggregation 
Program; this number shall be provided by the Aggregation Supplier 
unless otherwise agreed to with the Government Aggregator and shall not 
be an electric utility number;  

 
8) the prices, terms, and conditions of the products and services being offered 

to the customer; 
 
9) the presence or absence of early termination fees or penalties and 

applicable amounts or the formula pursuant to which they are calculated; 
and [DELETION APPLICABLE ONLY IF LANGUAGE 
REGARDING NO TERMINATION FEES IS ADDED TO SECTION 
470.220] 

 
10) that net metering customers, pursuant to Section 16-107.5(d)(3) and (e)(3) 

of the PUA, may forfeit credits for electric supply service and delivery 
service, or both, if they switch to the Aggregation Supplier. 

 
Section 470.220  Opt-out Aggregation Provisions 
 
A customer taking service as part of an Opt-out Aggregation Program may exit the 
program at any time upon providing appropriate written notice, and under no 
circumstances shall such a customer be charged a termination, cancellation, or similar fee 
or charge of any kind by the Governmental Aggregator, the Aggregation Supplier, or any 
other person or entity.  However, such a customer shall continue to be responsible for 
paying all applicable charges for service through the aggregation program accrued by that 
customer through the date that it exits the aggregation program. 
 
If the Aggregation Supplier sends the disclosures required by Section 1-92 of the IPA Act, then 
 

a) the customer disclosure sent for Opt-out Aggregation Programs shall also: 
 

1) describe the method to opt-out and the opt-out due date expressed as 
month, day, and year; 
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2) include a statement that those customers who do not opt-out of the Opt-

Out Aggregation Program will have been deemed to have authorized and 
agreed to being enrolled in the Opt-Out Aggregation Program and to 
having their electric supply service switched to the Aggregation Supplier 
under the terms and conditions applicable to the opt-out aggregation 
program; 

 
b) the opt-out due date shall be a minimum of 18 calendar days the equivalent of 

one full billing cycle from after the date of the disclosure postmark; 
 
c) the Aggregation Supplier shall allow customers to opt-out by the following 

methods: 
 
1) by returning a postage pre-paid postcard or similar notice supplied 

by the Aggregation Supplier; and also  
 
2) by at least one of the following additional methods:  

 
A) telephone;  
 
B) e-mail; or  
 
C) internet notice. 

 
Section 470.230  Opt-in Aggregation Provisions 
 

a) If the Aggregation Supplier sends the required disclosures, the disclosure shall 
describe the affirmative actions needed to join the Aggregation Program. 

 
b) The Aggregation Supplier shall verify a customer’s request to join the Opt-in 

Aggregation Program in the same manner as an electric service provider confirms 
a change in a customer’s selection of a provider of electric service under Sections 
505/2EE(a)-(c) of the Consumer Fraud and Deceptive Business Practices Act [815 
ILCS 505/2EE(a)-(c)]. 

 
Section 470.240  RES Customers 
 

a) The Aggregation Supplier shall not send Section 470.210, Section 470.220, or 
Section 470.230 customer disclosures to RES customers. 

 
b) The Aggregation Supplier shall destroy, or return to the Governmental 

Aggregator, customer information of RES customers if received from 
Governmental Aggregator. 

 
c) If an Aggregation Supplier receives a request from a RES customer to join the 

Aggregation Program, the Aggregation Supplier shall inform the RES customer 
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that he/she may be subject to fees for early termination pursuant to his/her current 
RES contract. 

 
d) The Aggregation Supplier shall verify a RES customer’s request to join the 

Aggregation Program in the same manner as an electric service provider confirms 
a change in a customer’s selection of a provider of electric service under Sections 
505/2EE(a)-(c) of the Consumer Fraud and Deceptive Business Practices Act. 

 
Section 470.250  Customers on Utility Hourly Service 
 

a) Unless otherwise agreed to with the Governmental Aggregator, if the Aggregation 
Supplier sends the required disclosures, the disclosures shall be sent to customers 
on Utility Hourly Service and shall contain the following information: 

 
1) that a customer may be denied his/her request to join the Aggregation 

Program if the customer is still within the first of year of receiving utility 
hourly service; 

 
2) that potential savings depend on the customer’s actual hourly use patterns, 

that savings may vary and the disclosure shall contain no comparison of 
rates; and 

 
3) a description of the affirmative action necessary for the customer to join 

the Aggregation Program. 
 

b) The Aggregation Supplier shall verify a Utility Hourly Service customer’s request 
to join the Aggregation Program in the same manner as an electric service 
provider confirms a change in a customer’s selection of a provider of electric 
service under Sections 505/2EE(a)-(c) of the Consumer Fraud and Deceptive 
Business Practices Act. 

 
Section 470.260  Failure to Comply 
 
Unless otherwise noted, a violation of this Part shall subject the violator to the fines and penalties 
set forth in the PUA, including Section 16-115B(b), applicable to Retail Electric Suppliers, and 
Sections 5-202 and 5-203, applicable to public utilities, including Electric Delivery Utilities. 


