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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission 
On Its Own Motion 

 
Development and adoption of rules 
concerning municipal aggregation 

 
) 
) 
)     Docket No. 12-0456 
) 
) 

 

BRIEF ON EXCEPTIONS OF COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions to the 

Proposed First Notice Order (the “Proposed Order” or “PO”) and attached rule (“Rule”) issued 

by the Administrative Law Judge (“ALJ”) on June 26, 2013.  ComEd believes that the Proposed 

Order and Rule are generally thorough, well-reasoned and represent a careful consideration of 

the positions taken by the various parties to the proceeding.  ComEd commends the ALJ for 

structuring a Rule that balances the obligations of a wide variety of actors in the municipal 

aggregation process while protecting the State’s electricity consumers.  Accordingly, ComEd 

proposes limited exceptions to the Proposed Order and Rule that are intended to clarify and 

strengthen the final products and further the goals of uniformity across programs and customer 

protection.  Pursuant to Section 200.830 of the Rules of Practice of the Commission, 83 Ill. 

Admin. Code § 200.830, suggested replacement language for the Proposed Order and Rule is 

provided in legislative format in Appendices A and B, respectively. 

Exception 1: The Proposed Order and Rule Should Be Revised to Refer to the Correct 
Statutory Authority for Municipal Aggregation Programs. 

The definitions of “Aggregation Program,” “Opt-in Aggregation Program,” and “Opt-out 

Aggregation Program” each refer to both Section 1-92 of the Illinois Power Agency Act (“IPA 

Act”) and Section 16-104(b) of the Public Utilities Act (“PUA”) as the sources of their authority.  
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Section 1-92 of the IPA Act, which originally became effective beginning January 1, 2010, 

provides that municipalities, townships, and counties may adopt ordinances that allow these 

governmental units to authorize opt-in and opt-out aggregation programs.  20 ILCS 3855/1-92(a).  

Section 16-104(b) of the PUA, on the other hand, was last amended over a decade earlier in 1999, 

and only generally authorizes “aggregation for any voluntary grouping of customers.”  220 ILCS 

5/16-104(b) (emphasis added).  It does not contemplate an opt-out aggregation scenario.  

Although ComEd did not recommend a wholesale deletion of all references to Section 16-104(b) 

(as the Metropolitan Mayors Caucus did), ComEd proposed that the Rule capture these nuances 

and avoid overstating the applicability of Section 16-104(b), which is limited on its face to opt-in 

aggregation.  Accordingly, ComEd recommends that the Rule’s definitions refrain from 

mischaracterizing the nature of these provisions or conflating these two very separate statutes.  

Indeed, there is no explicit statutory basis for citing Section 16-104(b) of the PUA as a source of 

authority for the specific opt-in and opt-out aggregation programs described in Section 1-92. 

ComEd accordingly proposes the following revisions to correct these overstatements: 

 Change the definition of “Aggregation Program” from offered “pursuant to Section 1-
92 of the IPA Act and Section 16-104(b) of the Public Utilities Act (PUA),” to offered 
“pursuant to Section 1-92 of the IPA Act or Section 16-104(b) of the Public Utilities 
Act (PUA).”  (Emphasis added.) 

 
 Change the definition of “Opt-in Aggregation Program” from “offered in accordance 

with Section 1-92 of the IPA Act and Section 16-104(b) of the PUA,” to “offered in 
accordance with Section 1-92 of the IPA Act or Section 16-104(b) of the PUA.”  
(Emphasis added.) 
 

 Change the definition of “Opt-Out Aggregation Program” from “offered in 
accordance with Section 1-92 of the IPA Act and Section 16-104(b) of the PUA,” to 
“offered in accordance with Section 1-92 of the IPA Act.” 
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Exception 2: The Rule Should Consistently Impose the Requirement for an Accurate 
Customer List Across All Governmental Aggregators. 

Proposed Section 470.100(a) would condition a utility’s provision of “account numbers, 

names, and addresses” to a Governmental Aggregator “[u]pon request of a Governmental 

Aggregator and receipt of a verification from the Governmental Aggregator that either an 

ordinance has been adopted authorizing an Opt-in Aggregation Program … or an ordinance has 

been adopted and a referendum passed authorizing an Opt-out Aggregation Program.”  Proposed 

Section 470.100(a) also would secondarily condition the utility’s provision of customer data to a 

township board Governmental Aggregator upon receipt from that Governmental Aggregator of 

an accurate customer list.  ComEd proposes to revise Section 470.100(a) to uniformly apply this 

secondary condition such that, in every instance, a utility’s provision of customer data to any 

Governmental Aggregator is contingent upon receipt from that Governmental Aggregator of an 

accurate customer list.   

Importantly, uniform application of this second condition would not contravene Section 

1-92 of the IPA Act.  Although the Proposed Order correctly notes that Section 1-92 only 

imposes on townships the obligation to provide an accurate customer list (PO at 18), that Section 

does not preclude the Commission from further protecting and ensuring the accuracy of customer 

data.  Indeed, the very purpose of the Rule is to provide additional guidance and clarity where 

Section 1-92 is silent in order to advance the goals of protecting customers, avoiding confusion, 

and establishing efficient, transparent and uniform processes.  The uniform application of this 

condition would further these purposes and goals and fits squarely within the Commission’s 

jurisdiction in setting the terms and conditions of this currently tariffed service.  Providing for 

this standardized approach also would enhance the significant progress the Rule has already 
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made in applying the same standards across the board, thereby furthering the laudable goal of 

consistency.1 

Exception 3: The Rule Should Impose the Same Disclosure Requirements on the 
Electric Utility for Each Type of Customer and Take Record-Keeping 
Limitations into Account. 

Section 470.100(a) of the Rule requires the electric utility to provide certain information 

to the Governmental Aggregator with respect to residential and small commercial retail 

customers (1) on utility fixed price service, (2) that are on or have applied for RES service, and 

(3) that receive or have applied for utility hourly service.  Specifically, Section 1-92 requires the 

utility to provide the “account numbers, names, and addresses of residential and small 

commercial retail customers in the aggregate area that are reflected in the electric utility’s 

records at the time of the request.”  20 ILCS 3855/1-92(c)(2) (emphasis added).  While the Rule 

correctly incorporates Section 1-92’s provisions when addressing the utility fixed price service 

retail customers, the Rule drops the “reflected in the electric utility’s records” language for the 

latter two groups of customers – RES and hourly service customers.  It is important to retain 

Section 1-92’s limitation for all three categories of customers, however, because the utility does 

not handle the application process whereby customers apply for RES or hourly service.  This 

means that the utility can only know and identify those customers who currently – or are pending 

to – receive such service based on the suppliers’ requests that have been made as of the time of 

the Governmental Aggregator’s request; the utility cannot know or identify those who may 

                                                            
1 Uniform application of this second condition also is consistent with Ameren Illinois’ municipal 
aggregation tariff, which is currently in effect and conditions Ameren Illinois’ provision of 
customer data to any Governmental Aggregator upon receipt from the Governmental Aggregator 
of an accurate customer list.  Ameren Ill. Co., Ill. C. C. No. 1, Original Sheet No. 6.002.  A rule 
that uniformly applies this secondary condition thus would merely apply to all utilities a 
condition that the Commission has already approved for Ameren Illinois in connection with its 
provision of customer data to Governmental Aggregators.   
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receive service at some future date.  Accordingly, the Rule should be revised so that 

subparagraphs (2) and (3) track the first subparagraph and require the utility to provide the 

information for those customers receiving the service based on the utility’s records at the time of 

the request.  Imposing this uniform standard will, again, ensure consistency within the Rule and 

with the underlying statutory authority – Section 1-92.  Indeed, Section 1-92 does not provide for 

an exception to the “reflected in the electric utility’s records at the time of the request” 

requirement.   

Exception 4: The Rule Should Impose a Symmetrical Verification Requirement for 
Customers Requesting to Opt Out of an Aggregation Program. 

To avoid erroneously including a customer in an Aggregation Program, Section 

470.230(b) requires the Aggregation Supplier to “verify a customer’s request to join the Opt-in 

Aggregation Program in the same manner as an electric service provider confirms a change in a 

customer’s selection of a provider of electric service under Sections 505/2EE(a)-(c) of the 

Consumer Fraud and Deceptive Business Practices Act [815 ILCS 505/2EE(a)-(c)].”  (Emphasis 

added.)  Section 470.220, however, omits this verification requirement for a customer’s request 

to opt out of an aggregation program.  The Proposed Order does not explain why it is less 

important to verify and ensure the accuracy of one particular customer election but not another.  

Indeed, an error in recording the customer’s choice in either case will frustrate customers and 

lead to precisely the sort of “slamming” that the Proposed Order correctly seeks to avoid.  See 

PO at 8.  To avoid erroneously including or excluding a customer from an Aggregation Program, 

ComEd thus proposes to revise Section 470.220 to add the following parallel precautionary 

provision:  “The Aggregation Supplier shall verify a customer’s request to opt out of the Opt-out 

Aggregation Program in the same manner as an electric service provider confirms a change in a 
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customer’s selection of a provider of electric service under Sections 505/2EE(a)-(c) of the 

Consumer Fraud and Deceptive Business Practices Act [815 ILCS 505/2EE(a)-(c)].”   

By providing this uniformity, the Rule better comports with both the Consumer Fraud 

and Deceptive Practices Act – which addresses any change in a customer’s selection of a 

provider of electric service, and not just a switch from the utility to a RES (see 815 ILCS 

505/2EE) – and with the goals of the Rule (see PO at 6 (“Subpart C, as revised from Staff’s Draft 

Rule, has been rewritten to clarify that it only applies to Aggregation Suppliers and it seeks to 

ensure that no retail electric customer is switched without having received notice, and that the 

Consumer Fraud and Deceptive Business Practices Act is complied with”), emphasis added).   

Indeed, the Proposed Order acknowledges that the opt-out process requires protection for 

customers “[b]ecause Aggregation Suppliers are given the power to switch customers through 

[this] process.”  PO at 37.  The Proposed Order also acknowledges that not requiring 

Aggregation Suppliers to verify opt-out requests in compliance with the provisions of Section 

505/2EE of the Consumer Fraud and Deceptive Business Practices Act will leave customers less 

protected in the opt-out process.   Id.  This gap in consumer protection need not and should not 

remain, however.  Like the opt-in verification process, the Rule should similarly require 

Aggregation Suppliers to verify opt-out requests in compliance with the provisions of Section 

505/2EE of the Consumer Fraud and Deceptive Business Practices Act.  While the Proposed 

Order suggests that the process of opting out should be as easy as possible, this revision merely 

requires the Aggregation Suppliers – not customers – to ensure the accuracy of the request. 

Exception 5: The Section of the Rule Addressing Failure to Comply Should be Deleted. 
 

ComEd proposes to delete Section 470.260 Failure to Comply because it merely restates 

existing law (although not completely).  For example, Section 5-101 of the PUA requires that 
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“[e]very public utility shall obey and comply with each and every requirement of this Act and 

every order, decision, direction, rule or regulation made or prescribed by the Commission in the 

matters herein specified….”  220 ILCS 5/5-101 (emphasis added).  Moreover, the PUA imposes 

penalties for violations of its provisions and Commission orders and rules.  See 220 ILCS 5/5-

202.  Further, these penalty provisions extend to “any corporation other than a public utility” that 

fails to “obey, observe, or comply with any order, decision, rule, regulation, direction, or 

requirement … of the Commission….”  Id.  The Failure to Comply Section of the Rule, however, 

adds nothing to these existing PUA provisions.  Notably, although the Rule addresses the variety 

of actors involved in municipal aggregation, the Failure to Comply section fails to address how a 

customer aggrieved by an entity other than a utility or RES could bring a complaint.  ComEd 

accordingly recommends that the Rule delete what are currently redundant and perhaps 

incomplete provisions.  That way, the Rule implies no limitation on the provisions that may 

apply to a failure to comply or a limitation on the actors to whom the Rule applies.  Omitting 

provisions that duplicate statutory provisions, moreover, is consistent with the approach taken by 

the Proposed Order.  See PO at 19 (“The Commission notes that Section 1-92(c) of IPA Act 

contains a similar limitation of liability for electric utilities based on the provision of information 

required by Section 1-92 of IPA Act and, thus, the need for it here is not apparent”). 

Exception 6: Other Technical Corrections and Modifications to Strengthen the Rule.  

Appendices A and B also include proposed modifications to correct typographical errors 

in the Proposed Order and Rule.  In addition, ComEd proposes a definition of “RES customer” to 

ensure clarity and avoid confusion. 
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CONCLUSION 
 

ComEd respectfully requests that the Proposed First Notice Order and Rule be revised as 

set forth in the exceptions above and the attached Appendices A and B. 

 
Dated:  July 24, 2013    Respectfully submitted, 

 
      COMMONWEALTH EDISON COMPANY  
 
 
 
      By         
       Mark R. Johnson 
 
Thomas J. Russell 
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