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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company     ) 

) 
Tariff filing to present the Illinois Commerce   ) 
Commission with an opportunity to consider   ) ICC Docket No. 13-0387 
revenue neutral tariff changes related to rate   )  
design authorized by subsection 16-108.5(e) of   ) 
the Public Utilities Act      ) 
 

Reply to Staff’s Response to Motions to Compel of the Citizens Utility Board 

Now comes the Citizens Utility Board (“CUB”) to file this Reply in Support of the 

Motions to Compel of the City of Chicago (“City”) and the People of the State of Illinois 

(“People”) pursuant to the Rules of Practice of the Illinois Commerce Commission (“ICC” or 

“the Commission”), 83 Ill. Admin. Code § 200.190, and the schedule set by the 

Administrative Law Judge (“ALJ”) in this proceeding.  CUB files this Reply solely to 

address the legal interpretation of the Public Utilities Act (“PUA” or “the Act”) put forth by 

the Staff of the Illinois Commerce Commission (“Staff”) in its Response to the Motions to 

Compel.  The General Assembly obviously did not mean to restrict the access to relevant 

information to properly intervening parties in a litigated proceeding.  Nor did the General 

Assembly intend to limit access by third parties to anonymous customer usage data.  Staff 

provides no explanation of what would constitute non-specific customer information, and, 

aside from noting that Staff itself would always have access to the contested data, does not 

address why other intervenors should not have access to such data in discovery in order to 

develop their positions.   Staff’s narrow interpretation of Section 16-122 of the PUA should 

be rejected.   
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PROCEDURAL BACKGROUND 

The City of Chicago filed a Motion to Compel on July 16, 2013 seeking the release of 

customer load data from Commonwealth Edison Company’s (“ComEd”) load research 

sample of residential customers.  Motion at 1.  Specifically, the City seeks release of, for 

each residential customer used for load research, “all of the hourly by hourly loads, for all 

the years 2008-2012.”  Motion at 3.  For each customer sampled, the City requested the zip 

code for each sampled meter; the ComEd region in which the sampled customer is 

domiciled; the customer class of the sampled customer; and the number of units for any 

multi-family customer sampled.  Id. 

The People filed a Motion to Compel on July 17, 2013 seeking the release of 

customer load data from ComEd, specifically, “consumption for each of 12 monthly billing 

periods in 2010 for each of the customers studied.  If possible, the file should contain one 

row for each customer account, a column with the account number or other unique 

identifier, a column showing the rate schedule (SFNH, SFH, etc.), and 12 columns with 

monthly KWH meter readings (one each for the months of January through December 

2010).”  Motion at 1, Appendix A.  The People note that they do not seek “any customer 

specific information that would identify a particular customer,” and would agree to 

designate any information provided by ComEd in response to its request as confidential.  

Motion at 6, ¶ 7. 

On July 22, 2013, Staff filed its Response to the Motions, arguing that release of that 

customer load data was barred by the PUA.  Staff Response at 5.  In particular, Staff 

argued that Section 16-122 of the PUA prevented the release of any customer information, 

defined by Staff as a “customer’s billing and usage data” can be released only to a customer 

or to a customer’s agent who presents verifiable authorization.  Id., citing 220 ILCS 5/16-

122.   
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On July 22, 2013 ComEd also filed a Response to the Motions which requested that 

the Commission provide guidance as to “whether, in a litigated proceeding, ComEd can 

produce individual customer billing and usage data, with customer identifiers removed, as 

being consistent with Section 16-122 of the Act.”  ComEd Response at 2.  Referring to the 

language in the Act, ComEd defines “customer specific” data as that which is specific to a 

customer, i.e., that identifies the customer or can be reasonably linked back to the 

customer.”  ComEd Response at 5.  As such, ComEd takes the position that Section 16-122 

does not prohibit the production of the information requested by the City and the People 

where customer specific information is removed.1  Id. 

 

ARGUMENT 

The questions here are: (1) whether Section 16-122 is applicable in this situation, 

and if so, (2) what constitutes “customer specific billing, usage or load shape data.”   

Applicability of Section 16-122 

The Section of the PUA identified by all parties as the source of this discovery 

dispute, Section 16-122, was written in the context of the development of a competitive 

retail electricity market.  It provides explicit access for a retail customer, a designated 

agent of a retail customer, an alternative retail electric supplier (“ARES”), and a unit of 

local government.  220 ILCS 5/16-122.  This Section of the PUA was enacted as part of the 

“Electric Service and Customer Choice Rate Relief Law of 1997,” Public Act 9-561.  As such, 

it was part of the General Assembly’s decision to create a competitive market for retail 

electric supply.   

                                                 
1 ComEd’s Response mistakenly refers to the information sought by “CUB and the AG” rather than the “City and 
AG”.   
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The original sections of Section 16-122 provide that for a retail customer or agent or 

a designated agent, a utility must make available upon request that customer’s billing and 

usage data shall be provided, 220 ILCS 5/16-122(a), and that for an ARES, a utility must 

make available upon request “generic information concerning the usage, load shape curve 

or other general characteristics of customers by rate classification.  220 ILCS 5/16-122(b).  

The word “generic” is only used in connection with the fulfillment of a request from an 

ARES.2   

In 2002, Section 16-122 was amended to provide that for a unit of local government, 

a utility must make available “information concerning the usage, load shape curves and 

other characteristics of customers by customer classification and location within the 

boundaries of the unit of local government.”  220 ILCS 5/16-122(c).  This language was 

added by the General Assembly at the same time language was added to the Section of the 

PUA addressing the development of a competitive market, Commission study and reports 

which mandated that the Commission shall prepare a report on the value of municipal 

aggregation of electricity customers.  Public Act 92-0585.  These new reporting 

requirements obliged the Commission to work with “persons involved in aggregation or the 

study of aggregation of electricity customers in Illinois, including municipalities, utilities, 

aggregators, and non-profit organizations.  Id.  

As Staff correctly notes in its Response, the fundamental rule of statutory 

construction is to ascertain and give effect to the legislature’s intent.  Staff Response at 4, 

¶8, citing Michigan Avenue Nat’l Bank v. County of Cook, 191 Ill.2d 493, 503-504 (2000).  

The best indication of legislative intent is the statutory language given plain and ordinary 

meaning.  Id., citing Illinois Graphics v Nickum, 159 Ill.2d 469, 479 (1994).  Courts presume 

                                                 
2 All such requests must be accompanied by a “reasonable fee,” which, since no party addresses it in either a Motion 
or a Response, is presumed waived in the context of a litigated proceeding.  220 ILCS 5/16-122. 
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that the legislature did not intend an absurd, inconvenient or unjust result.  Id., Carver v. 

Sheriff of La Salle County, 203 Ill.2d 497 (2003).   

The General Assembly used Section 16-122 to place upon electric utilities an 

obligation to respond to requests from customers, designated agents and ARES when it 

created a competitive retail electricity market.  It later placed an obligation upon electric 

utilities to respond to requests from units of local governments when it obliged the ICC to 

investigate the value of municipal aggregation for electricity customers.  However, the 

General Assembly did not address what an obligation of an electric utility is to respond to 

Commission Staff, the People, or indeed any other unit of government, or any nonprofit 

intervening party such as CUB.3  Section 16-122 is meant to place an obligation on the 

electric utility to respond in a timely fashion to requests from those parties directly involved 

in achieving the goals of the General Assembly to develop and promote a competitive retail 

electric market: customers, agents, ARES, and units of local government.   

Section 16-122 is silent as to the obligation of ComEd to respond to any other third-

party within the context of a litigated proceeding. Given the context in which Section 16-

122 was created, CUB disagrees with a presumption that Section 16-122 governs all third-

party requests, including within the context of a litigated proceeding intended to consider a 

utility’s delivery service cost allocation and rate design.  .   

Definition of “Customer Specific” Data 

With respect to whether or not the type of customer load data sought by the City and 

the People is “customer specific” data within the meaning of Section 16-122 of the PUA, 

CUB believes it is not.  Customer load data – customer usage data – can be provided down 

                                                 
3 In fact, Section 16-120 notes that the provisions of Section 16-122 notwithstanding, the Commission should have 
access to such aggregated load data as may be necessary to perform the analyses required by this subsection, which 
is a report on the value of municipal aggregation of electricity customers.”  220 ILCS 5/16-120(c).  That same 
section does provide, however, that “proprietary or confidential information shall not be disclosed publicly,” though 
no definition is provided in that Section for what constitutes “proprietary or confidential information.”  Id.   
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to an individual level so long as that information cannot be reasonably used to identify a 

particular customer.  This bars the release of any customer name, account number, or 

address.  This does not bar the release of tabulated data which shows hourly consumption 

patterns for any group of customers, including a designation for each customer within that 

group of the delivery service class used by ComEd when billing each customer within that 

group.  As ComEd put it, “[g]ranularity alone does not make anonymous data ‘customer 

specific.’” ComEd Response at 5. 

To interpret Section 16-122 as blocking the release of all customer usage information 

is to read Section 16-122 is absurd.  The General Assembly has made it a priority to develop 

rates that are reasonable and equitable.  220 ILCS 5/1-102.  The General Assembly requires 

electric utilities like ComEd to present detailed information on their costs of service and 

rate design one year after the election of performance-based rates and every three years 

thereafter.  220 ILCS 5/16-108.5(e).   

By necessity, these requirements mean that the utility must be able to share 

customer load data with other parties to ensure that the resulting rates and rate design is 

reasonable and equitable.  The only way to assess the impact on utility customers of utility 

rate design is to look at how much utility customers use and what they will be charged 

under various rate designs.   

Nothing in Section 16-122 prevents a utility from providing to an intervening party 

in an ICC rate design investigation source data specifically referenced in ComEd testimony 

and used by the utility to assess, per Commission order, rate impacts on various utility 

customer classes.  Nothing in these provisions restricts the flow of generic information to a 

third party, including intervening parties in ICC proceedings such as this one.   
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Response to Additional Staff Arguments 

The question of whether or not the AG’s statement that the People would treat any 

information given to it by ComEd as “confidential” within the terms of the Protective Order 

established in this case is not relevant to the question of whether or not ComEd should be 

compelled to provide customer load data as requested by the City and AG.  Staff posits that 

simply by acknowledging that some information provided might be “confidential” within the 

context of this litigated proceeding’s Protective Order, the AG is implicitly agreeing with 

Staff that the information the People seek is in fact “customer specific” information of the 

type which Staff believes is barred by Section 16-122 of the PUA.  Staff Response at 7, ¶ 16.  

No explanation is given by Staff as to why information designated “confidential” in a 

litigated proceeding is by operation of law available only to Staff witnesses.  Such an 

assumption is, of course, not correct, since parties to litigation routinely have access to 

information designated as “confidential” within the context of litigation, of course, provided 

that the parties have abided by the terms of the governing Protective Order. 

The question of whether or not the type of information sought by the City and the 

People is provided to Staff is not relevant to a discussion of whether or not ComEd should 

be compelled to produce such information to other intervenors who request it.  It is 

Commission policy to “obtain full disclosure of all relevant and material facts to a 

proceeding,” 83 Ill. Admin. Code § 200.340.  “Further, it is the policy of the Commission to 

encourage voluntary exchange by the parties and staff witnesses of all relevant and 

material facts to a proceeding through the use of requests for documents and information.”  

Id.  Since the rule specifically addresses “parties and staff witnesses,” it is clear the 

Commission does not intend to restrict access to relevant information among the parties to 

a proceeding.  Parties to a proceeding are not obliged to rely on Staff witnesses for the 

development of the record in a proceeding.  
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Finally, Staff’s reliance on Section 5-110 of the PUA is misplaced.  Staff Response at 

6, ¶14.  The express language of that Section provides that “a public utility shall not 

disclose customer record information to a law enforcement agency.”  220 ILCS 5/5-110.  

That section defines “customer record information” as including but not being limited to 

“social security numbers, public aid numbers, and employment data.”  Id.  Regardless of the 

fact the plain language of the statute limits its operation to requests from law enforcement 

agencies, and not any of the parties Staff suggests, it is clear to CUB that such information 

would constitute “customer specific information” within the meaning of Section 16-122, and 

as such, could not be released to an ARES or a unit of local government by the operation of 

that Section.  Any party with access to a customer’s social security number could then 

identify that customer, for example. 

 

Dated: July 24, 2013     Respectfully submitted, 
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