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STATE OF ILLINOIS 

 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission  :   
On its Own Motion  :   
 :  Docket No. 12-0456 
 : 
Development and adoption of rules  :    
Concerning municipal aggregation : 
 : 
    

BRIEF ON EXCEPTIONS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.830 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.830), 

respectfully submits its Brief on Exceptions in the instant proceeding. 

I. BACKGROUND 

In an Initiating Order dated July 31, 2012, the Commission initiated a proceeding 

to develop rules regarding municipal aggregation to implement the appropriate 

provisions of the Illinois Power Agency Act (“IPA Act”) and the Public Utilities Act 

(“PUA”).  (Initiating Order, Docket No. 12-0456, July 31, 2012, p. 2)  The following 

parties intervened:  the People of the State of Illinois (“AG”), Citizens Utility Board 

(“CUB”), Ameren Illinois Company (“Ameren”), Dominion Retail, Inc. (“Dominion”), the 

Retail Energy Supply Association (“RESA”), Constellation NewEnergy, Inc. 

(“Constellation”), Mt. Carmel Public Utility Co. (“Mt. Carmel”), Commonwealth Edison 

Company (“ComEd”), the Illinois Competitive Energy Association (“ICEA”), the City of 

Chicago (“City”), Integrys Energy Services, LLC (“Integrys”), Wind on the Wires 
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(“WOW”), CNT Energy (“CNT”), Interstate Gas Supply, Inc. (“IGS”), MC Squared 

Energy Services, LLC (“MC Squared”), FirstEnergy Solutions Corp. (“FirstEnergy”), 

National Energy Marketers Association (“NEMA”), Prairie Point Energy, LLC d/b/a Nicor 

Advanced Energy, LLC (“Prairie Point”), the Coalition of Energy Suppliers (“CES”), 

Metropolitan Mayors Caucus (“Caucus”), the Building Owners and Managers 

Association of Chicago (“BOMA”), and the Illinois Power Agency (“IPA”).  The parties 

conducted several workshops throughout the months of September and October, 2012, 

and Staff circulated a draft rule to workshop participants on October 11, 2012, upon 

which parties informally commented.  On November 1, 2012, Staff filed its Draft Rule 

which addressed some of the comments received by the parties during the informal 

workshop and comment process. On November 28, 2012, the parties filed their Initial 

Comments (“Initial Comments”) in response to Staff’s Draft Rule.1 On December 12, 

2012, the parties filed Reply Comments (“Reply Comments”).  On March 27, 2013, the 

ALJ issued a Ruling directing the parties to file additional verified comments by April 10, 

2013 on several issues.  On June 26, 2013, the ALJ issued a Proposed First Notice 

Order (“ALJPO”).  These exceptions follow.   

II. EXCEPTIONS 

A.   Introduction 

Staff’s arguments generally conform to the sequence of arguments made in the 

ALJPO.  Where arguments apply to more than one section, such section will be 

referenced herein.  Staff includes modifications to the Proposed Rule within each 

exception, and also provides a modified Proposed Rule as Attachment A to this BOE.  

                                            
1
 Parties filing Initial Comments included: Ameren Illinois, CES, CNT, ICEA, the Caucus, WOW, ComEd, 

Prairie Point and RESA. 
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Staff also includes specific modifications to the ALJPO below.   

B. Exception No. 1: Commission Authority to Promulgate the 
Proposed Rule 

Generally, Staff commends the ALJ for her well-reasoned arguments supporting 

the Commission’s authority to promulgate the proposed rule. Staff, however, does 

disagree with one finding regarding the Commission’s authority as to notices sent by 

Governmental Aggregators.  This issue is implicated in several other findings 

throughout the ALJPO:  Section 470.100 Transfer of Information, Section 470.210 

Customer Disclosures, and Section 470.240 RES Customers. To the extent these 

Sections all touch on aspects of this issue, Staff will refrain from repeating its positions 

unnecessarily, but this argument applies to all four Sections. 

 Staff agrees that “there are areas of the municipal aggregation process that are 

beyond the jurisdiction of the Commission and the IPA Act speaks to those areas.” 

ALJPO at 7; Staff Verified Reply Comments at 2-3.  However, Staff disagrees that “[i]f 

the Governmental Aggregator itself provides its residents with notice, it is clear that the 

statutory scheme envisions this to be entirely under the control of the Governmental 

Aggregator.” ALJPO at 7. To be clear, however, Staff does agree that “[w]hether the 

notice sent by the Governmental Aggregator complies with any portion of Section 1-92 

of the IPA Act is not a matter over which the Commission has jurisdiction.”  Id.; Staff 

Reply Comments at 5-10. The ALJPO implies that these statements necessarily mean 

the Commission may not address how an Aggregation Supplier should act in the event 

the Governmental Aggregator sends the notices.  Staff agrees, however, with the 

ALJPO’s conclusion that: 
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[A]ny electric service product that a RES or ARES proposes to offer in the 
State of Illinois, must conform with the law, policies and rules as 
promulgated by the legislature and the Commission. This includes 
providing proper notice to consumers and disclosing information to the 
Commission.  
 
Id. 
 

Staff sees no reason why an Aggregation Supplier should not also do so under the 

situation where a Governmental Aggregator provides its residents with notice of the 

municipal aggregation.  Those customers deserve the same protections granted by the 

ALJPO to customers receiving notifications from the Aggregation Supplier; they should 

receive the same information and be given the same opportunities to make a reasoned 

decision.  

Moreover, the Commission would not be improperly regulating any Governmental 

Aggregator by requiring an Aggregation Supplier to review the notices sent by the 

Governmental Aggregator and to ensure that those notices contain the information that 

would have been required by Code Part 470 if the Aggregation Supplier had sent the 

notices itself.  Rather, the Commission would be merely requiring the Governmental 

Aggregator to ensure all municipal aggregation customers receive the same, important 

information from the Aggregation Supplier itself, if the Governmental Aggregator does 

not provide it, and this does not unfairly infringe upon a Governmental Aggregator’s 

rights.  While the notice provided by a Governmental Aggregator is entirely under its 

control, that should not mean Aggregation Suppliers could gain customers through an 

opt-out process potentially without those customers having had “adequate notice of the 

proposed change in their electric supplier.”  See ALJPO at 8. 
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 In addition, Staff believes this disconnect in requirements could have unintended 

practical outcomes.  It would be illogical to have some customers receive the detailed 

customer disclosures required by the Commission’s new rules and to have other 

customers potentially receiving customer disclosures that are not as detailed as, or 

even inconsistent with, the customer disclosures required by Code Part 470.  In other 

words, the rule should not provide incentives for Aggregation Suppliers to skirt the 

disclosure guidelines simply by having the Governmental Aggregator send the notices.  

Such actions could potentially result in fewer potential municipal aggregation customers 

benefiting from the Commission’s oversight of the Aggregation Suppliers and receiving 

adequate notice of the proposed changes to their electric supplier.  See  ALJPO at 8.  

 As a result, Staff proposes the following revisions to the ALJPO on this issue: 

 Commission Analysis and Conclusion 
 

The Proposed Rule is divided into three sections: Subpart A: General, 
Subpart B: Customer Information, and Subpart C: Obligations of Aggregation 
Suppliers.  Subpart A, Section 470.10, Definitions, is challenged because it 
references Section 16-104 of the PUA.  This argument is addressed in the 
discussion below regarding the definitions. 

Subpart B has two sections - Section 470.100 deals with when and how 
much information electric utilities will transfer to Governmental Aggregators.  
Section 470.100(d)10 deals with how Aggregation Suppliers will protect, use and 
dispose of the customer information.  The MMC alleges that the provisions 
applicable to Aggregation Suppliers are beyond on the Commission’s authority 
and are more appropriately addressed in the Governmental Aggregators’ Plans 
of Governance.  The Commission rejects this argument and agrees with Prairie 
Point’s succinct statement that: 

The Commission’s authority over (i) alternative retail electric 
suppliers (“ARES”) pursuant to and consistent with the 
provisions of Sections 16-115A and 16-115B of the Public 
Utilities Act and (ii) electric service providers pursuant to and 
consistent with the provisions of Section 2EE of the 
Consumer Fraud and Deceptive Business Practices Act 
cannot reasonably be questioned. See 220 ILCS 5/16-115A 
and 16-115B; 815 ILCS 505/2EE. The mere fact that an 
ARES provides service pursuant to a municipal aggregation 
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program does not exempt or remove such an ARES from the 
authority otherwise granted to the Commission. 

Prairie Point R.C. at 1.  In addition, the Commission finds that consumers 
deserve and require that the manner in which their information is shared amongst 
the parties in the aggregation process be regulated. 

Sections 470.220(b) and (c), for Opt-Out aggregation programs, as well as 
Section 470.230, for Opt-In aggregation programs, (a) Subpart C, as revised 
from Staff’s Draft Rule, has been rewritten to clarify that it only applies to 
Aggregation Suppliers and it seeks to ensure that no retail electric customer is 
switched without having received notice, and that the Consumer Fraud and 
Deceptive Business Practices Act is complied with.  No party argues that the 
Commission cannot protect customers from being illegally switched.  The sticking 
point seems to be whether the Commission is overreaching into areas the 
legislature intended to leave to local governments. 
Undoubtedly, there are areas of the municipal aggregation process that are 
beyond the jurisdiction of the Commission and the IPA Act speaks to those 
areas.  It is clear that it is the Governmental Aggregator that passes the 
ordinance and conducts the referendum.  In addition, it is the Governmental 
Aggregator, with potential help from the IPA, that develops the aggregation plan 
of governance and solicits bids from RESs.  The key provisions of the contract - 
price and length - are left to the discretion of the Governmental Aggregator.  
Indeed, Staff’s proposal to require a two year fee-free opt-out period is 
addressed below, but is noted here because the Commission must reject this 
proposed provision because it overreaches into those areas left to the discretion 
of the Governmental Aggregator. 

The IPA Act also states that, “it shall be the duty of the aggregated entity 
to fully inform residential and small commercial retail customers in advance that 
they have the right to opt out of the aggregation program.”  There are specific 
requirements for the notice that a Governmental Aggregator must meet.  If the 
Governmental Aggregator itself provides its residents with notice, it is clear that 
the statutory scheme envisions this to be entirely under the control of the 
Governmental Aggregator.  Whether the notice sent by the Governmental 
Aggregator complies with any portion of Section 1-92 of the IPA Act is not a 
matter over which the Commission has jurisdiction.  The Aggregation Supplier, 
however, must have verification from the Governmental Aggregator before 
customers are switched, that proper notice has been given. In fact, the 
Aggregation Supplier has to ensure that the customers received disclosures in 
accordance with the rules promulgated in this proceeding. 

There is no question or room for doubt that the Commission is the 
regulatory body that oversees the activities of the utilities and RESs involved in 
the process of aggregation at issue in this proceeding.  No RES can enter into an 
agreement with any municipal, township or county government, i.e., the 
Governmental Aggregator, without first being certificated by the Commission.  
Section 16-115 of the PUA states that, “[a]ny alternative retail electric supplier 
must obtain a certificate of service authority from the Commission in accordance 
with this Section before serving any retail customer or other user located in this 
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State.”  220 ILCS 5/16-115.  Moreover, it is the PUA, and not the IPA Act, that 
contains the obligations of alternative retail electric suppliers.  In addition, any 
electric utility serving customers outside their service area are also subject to 
Commission oversight. 220 ILCS 5/16-115B.   

Staff, in its Reply Comments states that “the Commission has the authority 
to require RESs to comply with its requirements to first obtain, and then retain 
their certificates pursuant to Section 16-115 and Section 16-115A.”  Staff Reply 
Comments at 18.  So, although the Governmental Aggregator may not be under 
the Commission’s jurisdiction, any electric service product that a RES or ARES 
proposes to offer in the State of Illinois, must conform with the law, policies and 
rules as promulgated by the legislature and the Commission.  This includes 
providing proper notice to consumers and disclosing information to the 
Commission.  If the Governmental Aggregator chooses to have the Aggregation 
Supplier provide the notice to its residents and perform the opt-in or opt-out, then 
the Aggregation Supplier must comply with the Commission’s rules. Furthermore, 
if the Governmental Aggregator sends the notices and the notices do not contain 
the information required by these rules, then the Aggregation Supplier must send 
supplemental notices to the customers providing that missing information.  The 
Commission is compelled to protect the customer information and ensure that 
customers’ choices of provider are respected. 

Based on the filings of ICEA and the MMC, it is clear that Governmental 
Aggregators rely on Aggregation Suppliers to send disclosures to retail 
customers and to process the opt-in and opt-outs of their residents.  Apparently, 
the Governmental Aggregators rely on contractual provisions to regulate when or 
if notices are sent and how customer information is handled by the Aggregation 
Suppliers.  There is no requirement in the IPA Act or even apparent uniformity 
among the Governmental Aggregators to ensure that the contracts contain 
proper consumer protections or if they do, that they are enforced.  Notably, it is 
the Commission that has jurisdiction over slamming complaints.  Slamming, the 
illegal switching of a customer, is precisely what the Commission seeks to avoid 
through the notice and process requirements encapsulated in the Proposed 
Rules.   

It is to the benefit of the residents of Illinois and the residents of areas that 
are part of an Aggregation Program that the Aggregation Suppliers be subject to 
oversight by the Commission through the rules being promulgated in this 
proceeding.  The residents of Aggregation Areas require these rules to provide 
adequate protection of their information as well as the need to receive adequate 
notice of the proposed changes to their electric supplier.  The purpose of these 
rules is to protect consumers and provide consistent regulation of RESs.  We 
agree with RESA that supplying an Aggregation Program is just another form of 
retail competition.  The consistent regulation of RESs require that the RESs that 
offer service through an Aggregation Program be subject to oversight as 
stringent as those RESs that market to individual consumers.  The Proposed 
Rule ensures competitive neutrality in the retail market and protects consumers 
in both situations.  
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Although the Commission may have no authority to dictate the terms of 
the agreement between the Governmental Aggregator and the Aggregation 
Supplier, the consumer protections incorporated in these Proposed Rules are 
consistent with the Commission’s general authority over RESs.  In other words, 
the products offered by RESs must include consumer protections whether in an 
end-user contract as governed by Part 412 or as offered through a municipal 
aggregation program. 

 
ALJPO at 6-8. 
 

C. Exception No. 2: Section 470.100 Transfer of Information 

Staff reiterates its arguments made under Commission Authority to Promulgate 

the Propose Rule, above.  Additionally, Staff takes exception to the ALJ’s ruling that “the 

Governmental Aggregator must verify that either an ordinance has been adopted 

authorizing an Opt-in Aggregation Program or an ordinance has been adopted and a 

referendum passed authorizing an Opt-out Aggregation Program before it can receive 

the customer specific information.” ALJPO at 17. 

 The ALJPO states there is a “lack of statutory support for an early transfer of 

customer information,” but the ALJPO seems to be ignoring the plain language of 

Section 1-92 of the IPA Act, which states, in relevant part: 

Notwithstanding Section 16-122 of the Public Utilities Act and Section 2HH 
of the Consumer Fraud and Deceptive Business Practices Act, an electric 
utility that provides residential and small commercial retail electric service 
in the aggregate area must, upon request of the corporate authorities, 
township board, or the country board in the aggregate area, submit to the 
requesting party, in an electronic format, those account numbers, names, 
and addresses of residential and small commercial retail customers in the 
aggregate area that are reflected in the electric utility’s records at the time 
of the request; provided, however, that any township board has first 
provided an accurate customer list to the electric utility as provided for 
herein. 

 
20 ILCS 3855/1-92(c)(2).  
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The plain language of this statute requires electric utilities to provide account numbers, 

names, and addresses of residential and small commercial retail customers upon the 

request of a Governmental Aggregator.  Id.  The only pre-requisite the Legislature 

placed on a Governmental Aggregator is placed on township boards, and that is the 

only pre-requisite that should exist. See id.  The Commission has no authority to 

implement the IPA Act, and the Legislature clearly knew how to impose a pre-requisite 

on Governmental Aggregators to get customer names, account numbers, and 

addresses from electric utilities.  The Legislature chose not to require Governmental 

Aggregators to “verify that either an ordinance has been adopted authorizing an Opt-in 

Aggregation Program or an ordinance has been adopted and a referendum passed 

authorizing an Opt-out Aggregation Program before it can receive the customer specific 

information.”2  ALJPO at 17.  The Commission cannot do what the Legislature chose 

not to do: impose additional hurdles on the Governmental Aggregator in order to obtain 

the information available to them through electric utilities pursuant to the IPA Act. 

In the event the Commission does not agree that Staff’s legal opinion is 

dispositive of this issue, policy and practical considerations also argue against adopting 

the conclusions found in the ALJPO.  The ALJPO states the following: 

After the ordinance is passed, and referendum if it is an opt-out program, 
the Governmental Aggregator can receive the names, addresses and 
account numbers from the utility.  It is not explained why a local 
government would need more information before it is actually a 
Governmental Aggregator.  Until it has passed the ordinance, and possibly 
referendum, it is not qualified to receive any additional information.  In 
other words, the Commission agrees with ComEd. 
ALJPO at 17. 
 

                                            
2
 While not entirely clear, Staff believes the ALJ meant customer names, addresses, and account 

numbers when she referred to “customer specific information.” 
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There is a big difference between requiring that the utility not provide names and 

addresses before an ordinance has been passed and requiring that the utility not 

provide names and addresses before a referendum has been passed.  It is likely that a 

Governmental Aggregator would prefer having the relevant customer names and 

addresses at the ready by the time a referendum passes.  Energy prices change 

constantly and there can be big swings either way in a matter of days.  It seems that 

there is a benefit to having the customer names and addresses compiled ahead of the 

referendum so that the customer disclosures can be mailed as soon as an Aggregation 

Supplier has been selected following the passing of a referendum.   

Second, on election days where dozens (or hundreds, as in the past) of 

communities have an electric aggregation referendum on the ballot, it is likely that the 

utility would get overwhelmed with large numbers of requests for customer names and 

addresses at roughly the same time.   

Third, in Staff’s view, there is a big difference between requiring that the utility not 

provide names and addresses before a referendum has been passed and requiring that 

the utility not provide account numbers before a referendum has been passed. 

However, while it could be argued that account numbers are not needed until the 

Aggregation Supplier uses them to send enrollment requests to the utility, it is also not 

unlikely that the Governmental Aggregator and the utility will engage in a review of 

customer lists to detect customer address discrepancies and/or duplicate entries.  In 

other words, customer account numbers may be used to compile complete and 

accurate lists of customer names and addresses.  
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Fourth, while the ALJPO states that “it agrees with ComEd” on this issue, Staff 

points out that ComEd’s position on this issue appears to be relatively new.  In fact, 

ComEd’s current Rate GAP tariff allows Governmental Aggregators to request customer 

names and addresses prior to the referendum date.  In fact, ComEd’s current Rate GAP 

tariff does not even require communities to wait for such a request until an ordinance 

has been passed.  See ILL. C.C. No. 10, 1st Revised Sheet No. 407 through 1st Revised 

Sheet No. 409.  This tariff was approved by the Commission on April 4, 2012 in Docket 

No. 11-0434.  Furthermore, ComEd did not ask to revise these provisions in its October 

31, 2012 filing to revise its Rate GAP tariff (Docket No. 12-0590). Similar to the currently 

effective Rate GAP tariff, the October 31, 2012 filing would have continued to allow 

Governmental Aggregators to receive customer names and addresses prior to an 

ordinance and prior to the referendum date. 

In sum, Staff continues to believe that the Commission lacks the authority to 

dictate when Governmental Aggregators are entitled to the specific customer 

information.  However, if the Commission disagrees with such a finding, Staff 

recommends that the Commission modify the restriction by requiring that the 

Governmental Aggregator wait until an ordinance has been passed before an electric 

utility is required to provide the requested customer information. Accordingly, if the 

Commission does not agree with Staff’s primary position on this issue, Staff 

recommends that Section 470.100 read as follows: 

Section 470.100 Transfer of Customer Information 
 

a) The electric utility, upon request of the governmental aggregator, and receipt of a 
verification that an ordinance has been adopted authorizing an aggregation 
program pursuant to Section 1092 of the IPA Act, must submit to the requesting 
governmental aggregator, in an electronic format, the account numbers, names, 
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and addresses of all residential and small commercial retail customers in the 
aggregate area that are reflected in the electric utility's records at the time of the 
request. This obligation applies to both opt-in aggregation programs and opt-out 
aggregation programs offered pursuant to Section 1-92 of the IPA Act. If, 
however, the governmental aggregator is a township board, then that township 
board must first provide an accurate customer list to the electric utility.  
 

The ALJPO states that Staff’s Draft Rule “addresses how customers that miss 

the initial enrollment will be allowed to join the Aggregation and, indeed, the Caucus 

advocates against inclusion of any provision regarding this.” ALJPO at 19. The Order 

goes on to state that “there is no evidence that the Aggregation Supplier would make it 

difficult for new customers to join the Aggregation Program.” Id. However, Staff is not 

concerned that an Aggregation Supplier “would make it difficult for new customers to 

join the Aggregation Program,” and Staff has never stated such a concern.  

The purpose of publicly disclosing “the circumstances and processes, if any, 

under which residential and small commercial retail customers may join the aggregation 

program after the initial opt-out period” is to provide transparency of the aggregation 

program’s terms and conditions to all market participants. For example, suppliers other 

than the community’s chosen Aggregation Supplier can and will still be marketing to 

residential and small commercial customers in that community. Those other suppliers 

will likely have no difficulty locating the aggregation program’s terms (such as price, any 

potential renewable energy content, or potential early termination fees) for the initial 

customers of the program. In other words, the market is transparent to the market 

participants and all competitive suppliers know what they are competing against. 

However, if the terms and conditions for subsequent aggregation program customers 

are not publicly known, the suppliers will not know what their de facto default 

competition (the Aggregation Supplier) is at any time during the remainder of the 
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aggregation program. The universe of “new” customers could be significant because it 

includes customers moving into the community (which is a large number in communities 

with colleges and/or universities), customers who received RES service or utility hourly 

service at the time of the initial opt-out period, and customers simply changing their 

mind about joining the aggregation program. Not only is it beneficial for everyone 

involved if other suppliers know what is available to these “new” customers from the 

Aggregation Supplier, it is not unlikely that the customers themselves do not know. The 

contract between the Governmental Aggregator and the Aggregation Supplier very likely 

addresses the terms and conditions for “new” customers, but if these provisions are not 

made public, only the Governmental Aggregator and its chosen Aggregation Supplier 

will know what they are. Customers and other competitive suppliers should not have to 

guess what is available to new aggregation customers, and Staff’s proposed rule 

provision would address this.  

Additionally, Staff’s proposed rule will help avoid any potential confusion over the 

status of aggregation customers when the Governmental Aggregator changes 

Aggregation Suppliers or ends its aggregation program altogether. In the first scenario, 

when there is a change in Aggregation Suppliers, the rules require the incumbent 

Aggregation Supplier to identify aggregation customers to the Governmental 

Aggregator. Staff wants to avoid, or limit, any disputes as to what constitutes being an 

aggregation customer. For example, what is the status of a customer who takes 

affirmative action to join an opt-out program eight months after the initial opt-out period 

and receives a rate that is different from the rate available to customers who have been 

aggregation customers from the start? Similarly, what is the status of a customer who 
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takes affirmative action to join an opt-out program eight months after the initial opt-out 

period and receives the same rate as the initial aggregation customers but a higher or 

lower renewable energy content or a different contract end date? To be clear, Staff is 

not seeking that the Commission make a determination as to the status or non-status of 

an aggregation customer; this is properly decided between the Governmental 

Aggregator and the Aggregation Supplier. Staff merely recommends that those 

determinations be made public to the benefit of all customers and other market 

participants.  

Additionally, the ALJPO states that “any customer acquired by the Aggregation 

Supplier after the opt-out period would have to comply with 505/2EE of the Consumer 

Fraud and Deceptive Business Practices Act.” Id. However, it is Staff’s understanding 

that some communities send opt-out notices to “new” customers after the initial opt-out 

period. In other words, those customers will have to opt-out if they do not want to join 

the aggregation program. As a result, the switching verifications required by Part 412 

and the 505/2EE of the Consumer Fraud and Deceptive Business Practices Act for 

individual, affirmative switching do not come into play. Whether this continuous opt-out 

period is a good policy or even permissible has not been a part of the record in this 

proceeding. To be clear, Staff is not asking the Commission to come to a conclusion on 

that issue here, Staff simply wants to promote transparency of the terms and conditions 

applicable to new customers as well the processes applicable to those customers.  

In order to address an apparent concern that Staff’s proposed rule language 

could be construed as an improper regulation of the Governmental Aggregator, Staff 

proposes that it is permissible to include the additional information in any publicly 
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available document and not necessarily the plan of operation and governance required 

by the IPA Act.  As a result, Staff proposes the following modification to Section 

470.100(b): 

Section 470.100(b) 

The plan of operation and governance developed pursuant to Section 1-92 of the 
IPA Act, or some other publicly available document, should specify the 
circumstances and processes, if any, under which residential and small 
commercial retail customers may join the aggregation program after the initial 
opt-out period and be considered aggregation customers for purposes of this 
Section. 

 

The ALJPO also states that “the best source of information regarding who is 

receiving service from the Incumbent Aggregation Supplier would be the Incumbent 

Aggregation Supplier.” ALJPO at 19. The ALJPO goes on to state that “Aggregation 

Suppliers and utilities may still cooperate on a method to track this information as 

proposed by Staff, but responsibility for providing the information to a Governmental 

Aggregator should not be placed on the utility.” Id. 

Staff agrees that only the Aggregation Supplier knows which customers are 

aggregation customers. Staff also agrees that the responsibility for providing the 

information to the Governmental Aggregator should not be placed on the utility. 

However, Staff disagrees that its proposed rule conflicts with these notions. Staff’s rule 

merely allows for the possibility that the Aggregation Supplier identifies its aggregation 

customers to the utility and that the utility will pass along this information if requested by 

the Governmental Aggregator. Staff’s proposed rule language only creates a 

responsibility on the utility to pass along this information if the utility possesses such 

information. If the utility and the supplier community do not agree on ways to track 
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aggregation customers in the utility’s system, there is no requirement or responsibility 

placed on the utility under Staff’s proposed rule. On the other hand, the ALJPO’s 

proposed rule could lead a utility to argue that it will not even entertain the idea of 

developing ways to track aggregation customers because the rule does not even 

mention such a possibility. Staff concedes that the difference between its proposed rule 

and the ALJPO’s proposed rule is subtle but, at the same time, Staff believes the 

difference is important enough that Staff continues to favor its proposed language. As a 

result, Staff proposes the following modification to Section 470.100(b): 

Section 470.100(b) 

If the electric utility’s records do not distinguish between aggregation 
customers receiving RES service and non-aggregation customers receiving RES 
service, then the incumbent aggregation supplier must provide the requesting 
Governmental Aggregator with information that allows the Governmental 
Aggregator to identify aggregation customers receiving service from the 
incumbent aggregation supplier. Unless otherwise agreed upon between the 
Governmental Aggregator and the incumbent aggregation supplier, the 
identifying information must be provided within ten (10) business days of the 
request. 

 
The ALJPO also requires that Aggregation Suppliers must be responsible for 

ensuring that if it receives information of ARES customers, then this information should 

be deleted.  ALJPO at 19.  Staff disagrees, as Staff’s position is that all customers, 

including current RES customers in aggregation areas, should receive Opt-In or Opt-

Out notifications as required by Section 1-92 of the IPA Act.  

Moreover, the ALJPO states that “the Commission does not agree, however, that 

Aggregation Suppliers should receive a list that contains the information of competitors.” 

ALJPO at 18.  To clarify, the customer information provided by the electric utility does 

not identify which supplier provides service to a particular customer. The only 
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information being provided to the Governmental Aggregator is the fact that identified 

customers are existing RES customers.  Given Staff’s position that existing RES 

customers should receive a customer disclosure that is different from the disclosure to 

utility supply customers, Staff recommends that whoever sends out the customer 

disclosures has the information necessary to distinguish between utility supply 

customers and RES customers. Accordingly, Staff’s proposed edits to the Proposed 

Rule are as follows: 

Section 470.240      

b) The Aggregation Supplier shall destroy, or return to the Governmental 
Aggregator, customer information of RES customers if received from 
Governmental Aggregator.  

 

Staff recommends that the ALJPO be modified as follows: 

  Commission Analysis and Conclusion 
 
With respect to the question of when the utility must provide the requested 

information to a Governmental Aggregator, the Commission notes that at any 
time Governmental Aggregators can get general load data pursuant to Section 
16-122 of the PUA, even before the referendum or ordinance is passed.  Section 
16-122(c) of the PUA sets forth the conditions under which an electric utility 
makes available certain aggregated customer usage information to units of local 
governmental.  220 ILCS 5/16-122(c) (“Upon request from a unit of local 
government and payment of a reasonable fee, an electric utility shall make 
available information concerning the usage, load shape curves, and other 
characteristics of customers by customer classification and location within the 
boundaries of the unit of local government, however, no customer specific billing, 
usage, or load shape data shall be provided under this subsection unless 
authorization to provide that information is provided by the customer”).  In 
addition, pursuant to Section 1-92 of the IPA Act, After the ordinance is passed, 
and referendum if it is an opt-out program, the Governmental Aggregator can 
receive the names, addresses and account numbers from the utility.  It is not 
explained why a local government would need more information before it is 
actually a Governmental Aggregator.  Until it has passed the ordinance, and 
possibly referendum, it is not qualified to receive any additional information.  In 
other words, the Commission agrees with ComEd.  The Proposed Rule requires 
that the Governmental Aggregator must verify that either an ordinance has been 
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adopted authorizing an Opt-in Aggregation Program or an ordinance has been 
adopted and a referendum passed authorizing an Opt-out Aggregation Program 
before it can receive the customer specific information. 

Besides the lack of statutory support for an early transfer of customer 
information, there is additional concern for the Commission because 
Governmental Aggregators are transferring the customer information to 
Aggregation Suppliers.  There is no reason for an Aggregation Supplier to have 
this information before an ordinance or ordinance and referendum are adopted.  
Further, because of the Governmental Aggregators’ inclusion of Aggregation 
Suppliers in this notice and enrollment process, it is necessary that this section 
be enacted to establish that customer information will be treated consistently. 
ComEd proposes that in addition to townships, all Governmental Aggregators 
must provide a customer list before receiving information from a utility.  The IPA 
Act requires utilities to do certain things, but only after certain conditions have 
been met.  The IPA Act is clear that it is only townships that must provide a list 
before receiving customer information.  Perhaps this is because of the difficulty in 
identifying customers in these areas without clearly defined borders.  Regardless, 
this statutory requirement only falls on townships and the Commission finds that 
this is correctly reflected in the Proposed Rule.   

With respect to the question of whether the Governmental Aggregator 
should receive the customer specific information of those on RES supply, the IPA 
Act requires the transfer of information for all retail customers and does not 
prohibit the transfer of customer-specific information of customers on RES supply 
to the Governmental Aggregator.  The Proposed Rule is consistent with this and 
requires the electric utility to provide Governmental Aggregators with the name, 
addresses, and account number of all retail customers as that term is defined in 
the PUA.  In light of the responses to the ALJ’s questions, however, it is apparent 
that the vast majority if not all of the notifications to customers, and the opt-out 
process itself, are being performed by Aggregation Suppliers.  Staff’s Draft Rule 
does not specifically address this and indeed the law does not provide for this.  
The IPA Act is clear that Governmental Aggregators get the customer list 
containing all retail customers - both on utility bundled supply and RES supply.  
The Commission does not agree, however, that Aggregation Suppliers should 
receive a list that contains the information of competitors.   

A primary concern for the Commission in promulgating these rules is 
protecting customer-specific information that electric utilities are required to 
provide to Governmental Aggregators pursuant to Section 1-92 of the IPA Act.  
There is no specific statutory basis for providing any customer information to 
Aggregation Suppliers prior to a customer joining the Aggregation Program.  The 
Commission recognizes, however, that Governmental Aggregators have the 
option to enter into contracts with Aggregation Suppliers for electric power and 
“related services” which could arguably encompass the sending of notices and 
performing the actual Opt-out or Opt-in process.  The Commission is very 
concerned with the protection of customer information and the avoidance of 
“slamming” of customers.  It is the Aggregator Suppliers’ receipt of information 
that could enable illegal switching that drives the need for regulation. 
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The Proposed Rule is written so that Governmental Aggregators will be 
able to identify customers on RES supply.  Dominion points out the rationale of 
Governmental Aggregators receiving the information of all retail customers is that 
they need to be able to answer questions..; however this rationale does not 
extend to Aggregation Suppliers.  If the Aggregation Supplier receives this 
information from the Governmental Aggregator, then the Aggregation Supplier 
should destroy it immediately.  In no circumstances, for either Opt-in or Opt-out 
should the Aggregation Supplier send notices or marketing regarding 
Aggregation Programs to customers on RES supply, as discussed further below.  
Dominion, in response to the ALJ questions, says that the Aggregation Supplier 
should be responsible for insuring that if it receives information of ARES 
customer it should be deleted.  The Commission agrees and the Proposed Rule 
requires this. However, more fundamentally, all retail customers should receive 
notice that they are able to participate in the Opt-in or Opt-out programs, even if 
they are currently on RES supply. With respect to RESA’s proposal that a RES 
receive a notification from the utility when its customer is about to be switched to 
an Aggregation Program, there is no statutory basis for RESA’s request.  The 
Commission also finds it to be unnecessary because the Aggregation Suppliers, 
under the Proposed Rule, will not be receiving the customer information either.  
The IPA Act only provides for the Governmental Aggregator to receive the 
customer information. Moreover, the IPA Act limits the Governmental Aggregator 
from disclosing the customer information pursuant to limitations imposed by 
Section 16-122 of the PUA and Section 2HH of the Consumer Fraud and 
Deceptive Business Practices Act. 20 ILCS 3855/1-92(c)(2). 

Staff’s Draft Rule, Section 470.100(c), Transfer of Customer Information, 
also includes language regarding Plans of Governance.  According to Staff, this 
language is suggestive.  Under the statutory scheme, suggestions to a 
Governmental Aggregator regarding the Plan of Governance are the 
responsibility of the IPA.  This section of Staff’s Draft Rule addresses how 
customers that miss the initial enrollment will be allowed to join the Aggregation 
and, indeed, the MMC advocates against inclusion of any provision regarding 
this.  There is no evidence that the Aggregation Supplier would make it difficult 
for new customers to join the Aggregation Program.  The switching of a customer 
is subject to Part 412 and the Consumer Fraud Act, but whether the customer 
could enjoy the rates negotiated by the Governmental Aggregator would be 
subject to the agreement between the Governmental Aggregator and 
Aggregation Supplier.  Thus, it does not appear that a provision is required in this 
code part and the provision in Staff’s Draft Rule is deleted, but any customer 
acquired by the Aggregation Supplier after the opt-out period would have to 
comply with 505/2EE of the Consumer Fraud and Deceptive Business Practices 
Act. We agree with Staff that is important that all market participants understand 
the terms and conditions of the aggregation program, both for the initial 
aggregation customers as well as customers joining the aggregation program 
after the initial opt-in or opt-out period. 

ComEd proposes that a paragraph be added to Staff’s Draft Rule stating 
that electric utilities shall not be held liable for any claims arising out of the 
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transfer of customer specific information.  The Commission notes that Section 1-
92(c) of IPA Act contains a similar limitation of liability for electric utilities based 
on the provision of information required by Section 1-92 of IPA Act and, thus, the 
need for it here is not apparent.   

Also, the attached Proposed Rule requires that the Incumbent 
Aggregation supplier must provide a list of the current Aggregation Customers to 
the Governmental Aggregator, if requested.  Although Staff’s Draft Rule does not 
require this unless the electric utility does not have the information, it seems that 
the best source of information regarding who is receiving service from the 
Incumbent Aggregation Supplier would be the Incumbent Aggregation Supplier.  
Aggregation Suppliers and utilities may still cooperate on a method to track this 
information as proposed by Staff, but responsibility for providing the information 
to a Governmental Aggregator should not be placed on the utility. The extent to 
which other entities regulated by the Commission are participating in the 
Municipal Aggregation process is not addressed by the Proposed Rules because 
there is an incomplete record regarding these other entities. 

 

ALJPO at 17-19. 

D. Exception No. 3: Section 470.110 Protection of Information 

 The ALJPO states that “because of the nature of an Aggregation Program, an 

Aggregation Supplier should not be able to retain customer information. The resident 

has signed onto (or not opted out of) the community’s Aggregation Program – they have 

not signed up with any RES in particular.”  Staff disagrees.  An aggregation customer is 

a customer of the Aggregation Supplier once the customer has been switched to the 

Aggregation Supplier.  In addition, the identity of the Aggregation Supplier is disclosed 

to the customer when the customer is asked to make a choice as to whether to opt-in or 

to not opt-out of a particular aggregation program.  While Staff does not take exception 

to the addition of the rule language in Section 470.110(a)(3) of the ALJ’s Proposed 

Rule, Staff recommends that the language of the ALJPO on page 22 be modified as 

follows: 

The Commission also finds that the proposal to require that the information be 
deleted by the Aggregation Supplier within a certain number of days after the end 
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of the contract between the Aggregation Supplier and the aggregation 
customerGovernmental Aggregator, to be appropriate and is adopted in Section 
470.1100(a)(3). Because of the nature of an Aggregation Program, an 
Aggregation Supplier should not be able to retain customer information.  The 
resident has signed onto (or not opted out of) the community’s Aggregation 
Program - they have not signed up with any RES in particular.  When the 
Aggregation Supplier is no longer the supplier of choice, there is no reason for 
the Aggregation Supplier to keep the information, subject to the limitations as set 
forth in the language proposed by CES. 

 
ALJPO at 22. 
 

E. Exception No. 4: Section 470.200 Notification to the Commission 

 
The ALJPO agrees with a Wind on the Wires’ suggestion that: 

RESs report how much renewable energy is included in an aggregation 
offering is of interest generally, but also may be a determining factor for 
customers deciding whether to join an Aggregation Program. Thus, the 
Commission finds it should be included in the Proposed Rule.  
 
ALJPO at 25.   

Staff disagrees.  As Staff explained in its Verified Reply Comments, the current list of 

aggregation communities on the Commission’s website contains hyperlinks to almost all 

aggregation programs, and thus allows for the review of the details of each individual 

aggregation program, including any potential renewable energy components.  Verified 

Staff Reply Comments at 27. Moreover, Staff is uncomfortable including information 

about aggregation programs on the Commission’s website that use terms such as 

“green energy,” “clean energy,” or “renewable energy” when there is no definition for 

any of those terms.  Exactly what these terms mean is sure to be contested in future 

litigation, unless defined by the General Assembly in future legislation.  As a result, Staff 

is unable to determine whether a “100% green” program in community A is even 

remotely comparable to a “100% green” program in community B.  However, as long as 
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Staff, and by extension the Commission, is merely required to post a link to the 

description of the “green” or “clean energy” product, Staff does not oppose this addition 

to the rule.  The Aggregation Supplier has the responsibility to provide Staff with a 

hyperlink to the description of the program, and Staff will include such a link in its list of 

municipal aggregation communities. 

Accordingly, Section 470.200 of the rule should be modified as follows: 
 

 (4) if the Aggregation Supplier is providing a green or clean energy 
product: a website address (URL) with a description of the of the product; and the 
clean energy or renewable requirement set by the Governmental Aggregator 

 
The Commission Analysis and Conclusion on page 25 of the ALJPO should be 

modified as follows: 

 
Wind on the Wires’ suggestion that RESs report how much renewable energy is 
included in an aggregation offering is of interest generally, but also may be a 
determining factor for customers deciding whether to join an Aggregation 
Program. Thus, the Commission requires the Aggregation Suppliers to provide a 
hyperlink to the description of any green or clean energy program finds it should 
be included in the Proposed Rule.   

 
ALJPO at 22. 
 
 

Additionally, the ALJPO picks up CES’s proposal regarding the disclosure of 

payments to municipalities, and requires “Aggregation Suppliers [to] file with the 

Commission a copy of the disclosure that is required pursuant to 1-92(f) of the IPA Act.” 

ALJPO at 26. First, Staff notes that the ALJPO refers to Section 470.200(5) of the 

Proposed Rules, but believes the ALJ intended to refer to Section 470.200(a)(5) 

instead. Second, Staff does not believe the requirement would “fully inform customers” 

of payments to municipalities, as seems to be the intent. Section 1-92(f) of the IPA Act 

requires any person or entity retained by a Governmental Aggregator to provide 
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services for the municipal aggregation process to disclose to that Governmental 

Aggregator the nature of any relationship(s) from which that person or entity may 

receive remuneration from an electric supplier selected as the Aggregation Supplier. 

See 20 ILCS 3855/1-92(f). Rather than fully informing customers, Section 1-92 of the 

Act is meant as a safeguard against biased consultants who may be relied upon by the 

would-be Governmental Aggregator to help guide the process, including the selection of 

the Aggregation Supplier. See id. Nothing in this disclosure will more fully inform 

customers about their electric supply options. The information neither affects the 

customers’ offer for supply nor provides any basis from which a comparison could be 

made between the municipal aggregation supply offer and any other supply offers 

available to the customers. Therefore, Staff recommends that the Commission remove 

this requirement. Accordingly, the ALJPO should be revised as follows: 

The intent of CES’s proposal regarding disclosure of payments to 
municipalities is not consistent with fully informing customers, but the proposed 
language is not clear regarding what information must be provided. The 
Commission finds the information provided pursuant to Section 1-92(f) of the IPA 
Act safeguards local governments from unknown bias, but does not help fully 
inform customers of their electric supply options. language is too vague. Section 
470.200(a)(5) of the Proposed Rule attempts to provide clarity and requires that 
the Aggregation Supplier file with the Commission a copy of the disclosure that is 
required pursuant to 1-92 of the IPA Act. Therefore, the Commission rejects the 
CES proposal. 

 
Furthermore, the Proposed Rule should be revised as follows: 

 

Section 470.200 Notification to the Commission 

3)        any fees for early termination of the contract by the customer; and 

4)        if the Aggregation Supplier is providing a green or clean energy 

product: a website address (URL) with a description of the of the 
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product; and the clean energy or renewable requirement set by the 

Governmental Aggregator.; and 

5)        a copy of the disclosure required by Section 1-29(f) of the IPA Act. 

 

F. Exception No. 5: Section 470.210 Customer Disclosures 

Staff reiterates its arguments made under Commission Authority to Promulgate 

the Propose Rule, above.  Additionally, Staff agrees that “the notice requirements of the 

IPA Act are undeniably the responsibility of the Government Aggregator.”3 ALJPO at 27. 

However, Staff does not believe this should be the equivalent to absolution of the 

Aggregation Supplier’s responsibilities. Rather, each entity has its own responsibility 

regarding customer disclosures, which run parallel to one another, although the 

disclosure requirements may be similar.  Aggregation Suppliers should be responsible 

for ensuring a minimum level of protection for customers is provided via customer 

disclosures.  

Staff’s Draft Rule allows for either the Aggregation Supplier or the Governmental 

Aggregator to send the requisite disclosure(s). See Staff Verified Reply Comments, Att. 

B at 5-7. However, under Staff’s Draft Rule, the ultimate responsibility would be on the 

Aggregation Supplier to ensure that adequate disclosure(s) were sent to the appropriate 

recipients within the requisite timeframe. In order to highlight these requirements in the 

rule, Staff proposes the following modifications to Section 470.210: 

 

 

                                            
3
 Although the ALJPO indicates that Staff’s Draft Rule did not recognize that Government Aggregators 

may choose to send the customer disclosures themselves, Staff believes the Draft Rule did take that into 
account. If that was unclear, it was Staff’s intent that this be the case. Staff does not believe, however, 
that in order to recognize this potential, the Governmental Aggregator should be prohibited from providing 
any notices to its potential customers or from ensuring potential customers receive adequate notices.  



12-0456 Staff BOE 

25 
 

Section 470.210 Customer Disclosures 
 

a) Each aggregation disclosure to residential and small commercial retail 
customers, detailed in Sections 470.220 and 470.230, is the responsibility 
of the aggregation supplier. While the aggregation disclosures do not have 
to be sent directly from the aggregation supplier, the aggregation supplier 
remains responsible for ensuring that the disclosures are being sent in 
accordance with these rules. If the aggregation disclosures are not being 
sent directly from the aggregation supplier, the aggregation supplier must 
obtain a written verification from the Governmental Aggregator that the 
disclosures pursuant to Section 470.220 or Section 470.230 have been 
sent.  
 

b) Each aggregation disclosure to residential and small commercial retail 
customers, detailed in Sections 470.220 and 470.230, must include the 
Governmental Aggregator’s name and, if available upon request by the 
Aggregation Supplier, the Governmental Aggregator’s logo, on the 
envelope and first page of any included letter. 
 

c) Each aggregation disclosure to residential and small commercial retail 
customers, detailed in Sections 470.220 and 470.230  must include a 
statement that all customers are able to purchase their electricity supply 
from a Retail Electric Supplier or the electric utility (either utility fixed-price 
or hourly service), and must include the PlugInIllinois.org Internet address. 
 

d) Each aggregation disclosure to residential and small commercial retail 
customers, detailed in Sections 470.220 and 470.230 must include a local 
or toll-free telephone number, with the available calling hours, that 
customers may call with any questions regarding the aggregation 
program. Such number shall not be an electric utility number and the 
aggregation supplier is responsible for ensuring that such a telephone 
number will be provided. 

 

Accordingly, the ALJPO should be modified as follows: 

3. Commission Analysis and Conclusion 
 

The IPA Act requires that, for an Opt-out Aggregation Program, the 
Governmental Aggregator shall disclose all relevant information to retail 
customers in the aggregate area.  This logically flows from the requirement that 
the Governmental Aggregator receives the names and address of all retail 
customers in the Aggregate Area.  In contrast, the IPA Act does not contain clear 
disclosure requirements for Opt-in Aggregation Programs.  The Proposed Rule 
requires that customer disclosures must be sent before any customer can be 
switched, regardless of whether it is an Opt-in or Opt-out Aggregation Program. 



12-0456 Staff BOE 

26 
 

A strict interpretation of the IPA Act would require the Governmental Aggregator 
to send disclosures and run the opt-in or opt-out and once a customer list is 
developed then provide the information to the chosen supplier.  The Aggregation 
Supplier would only have a customer’s information if the customer were actually 
going to join the Aggregation Program.  If a Governmental Aggregator were to 
follow this procedure, under the Proposed Rule the Governmental Aggregator 
would verify to the Aggregation Supplier that the required disclosures have been 
sent.  In order to switch a customer, the Aggregation Supplier needs to know that 
the customer has made theis decision to join the Aggregation Program, either by 
affirmatively choosing a supplier or by not opting-out.  Requiring the 
Governmental Authority to verify that notices have been sent if the Aggregation 
Supplier is not sending the notices, protects customers and Aggregation 
Suppliers by ensuring that Code Part 4701-92 is being followed.   

Apparently, the practice is that the Governmental Aggregators give the 
customer information to Aggregation Suppliers to send notices and manage the 
opt-in/out process.  This is not the sequence of events laid out in the IPA Act.  
The details of the customer disclosures, if sent by Aggregation Suppliers, that are 
contained in Sections 470.220 and 470.230 470.210(b), are designed to ensure 
that Aggregation Suppliers are not using this form of competition to gain an unfair 
competitive advantage. 

The Proposed Rule recognizes that the notice requirements of the IPA Act 
are undeniably the responsibility of the Governmental Aggregator.  Both ICEA 
and the MMC argue that Staff’s Draft Rule improperly intrudes into the realm of 
the municipalities’ responsibilities and choices.  However, Section 470.210(a) of 
the Proposed Rule, unlike Staff’s Draft, recognizes that the Governmental 
Aggregator may choose to send disclosures itself.  The Aggregation Supplier in 
this situation must have assurance that the customers it is switching have 
actually received the proper statutorily required notice and, thus, the 
Governmental Aggregator in order to aggregate its load must provide the 
Aggregation Supplier with verification that the statutorily required disclosures 
have been sent.   

 
ALJPO at 26-27. 

G. Exception No. 6: Section 470.240 RES Customers 

Staff reiterates its arguments made under Section 470.120 Customer 

Disclosures, above, as to an Aggregation Supplier’s separate responsibility to ensure 

notices are provided, independent of any obligations by the Governmental Aggregator. 

Second, Staff recommends that the ALJPO and the Rule should be modified to reflect a 

requirement that all residential and small commercial customers receive notice of the 
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municipal aggregation.  Existing RES customers should be given the same opportunity 

to make an informed decision as to their electric supply choice, and should be allowed 

to participate in municipal aggregation if they so desire.  These customers have made a 

choice previously, but that does not indicate whether the customer would now want to 

participate in the municipal aggregation. The municipal aggregation program may have 

features deemed beneficial to some existing RES customers.  

 The Proposed Rule, however, leaves open the possibility that existing RES 

customers not even know about the specifics of their community’s aggregation program 

or that they could actually choose to participate in the aggregation program.  The 

Proposed Rule prohibits existing RES customers receiving any notices to such effect. 

Staff continues to disagree with such an outcome.  Staff is very mindful of existing RES 

customers’ previous choices and its proposed Section 470.220(c) ensures that existing 

RES customers must affirmatively choose to join the aggregation program. 

Furthermore, Section 470.220(c) requires aggregation suppliers to verify such a request 

in the same manner as a RES confirms a change in a customer’s selection of a provider 

of electric service pursuant to the Consumer Fraud and Deceptive Business Practices 

Act.  Moreover, neither the ALJPO nor the Proposed Rule contains a prohibition against 

current RES customers switching to the Aggregation Supplier. Thus, the ends are 

permissible, but the means to that end, providing complete and accurate customer 

disclosures, is prohibited.  

 Accordingly, Staff recommends the following revisions to the ALJPO: 
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      Commission Analysis and Conclusion 
 

The attached Proposed Rule is arranged differently than Staff’s Draft Rule.  
This is an attempt to make the rules more readable and to reflect The 
Commission agrees that whether it’s an opt-in or opt-out Aggregation Program, 
RES customers will have to opt-in.  Although there does not seem to be 
disagreement with this conclusion, it bears repeating.  To find otherwise would be 
improperly breaking the contract between the end-user and the RES.  In order to 
ensure that the relationship between a customer and his/her chosen RES is 
respected, the Commission finds that the rules need to explicitly state that a 
customer must not be switched without affirmative action on his/her part, 
consistent with the switching rules.   

The only apparent issue is whether RES customers should even receive 
notice of Aggregation Programs.  The Commission does not agree with Staff that 
notice to all residential and small commercial RES customers, including RES 
customers, isshould be required under the law if the Aggregation Supplier is 
sending the notice.  Notably, ICEA informs the Commission that “common 
industry practice to date is for governmental entities to only send opt-out letters 
to customers who are on utility bundled supply.”  We agree that existing RES 
customers should not be treated the same as customers on utility default service. 
That is why Section 470.220(c) of the Rule requires that existing RES customers 
receive a notice that is very different from the notice to utility supply customers. 
470.220(c) requires that existing RES customers have to take affirmative actions 
to join an aggregation program. These customers have chosen a RES supplier 
already; the Commission is reluctant to require this notice to be sent which would 
require Governmental Aggregators to give information regarding RES customers 
to their competitors - Aggregation Suppliers.  The Commission makes no finding 
regarding to whom the governmental entity must send notice, but the 
Aggregation Supplier should not send disclosures to RES customers or even 
receive RES customer information.  The Proposed Rule also requires that if an 
Aggregation Supplier does receive information of RES customers, it should be 
returned or destroyed.  To find otherwise would unfairly tilt the competitive 
playing field. 

With respect to RESA’s proposal to allow a seven day rescission period, the 
Commission sees no reason why the Part 412 Rules would not apply customer to 
Aggregation Programs.  Thus, there is no reason to have a provision in these 
rules that duplicate those rules. 

 
ALJPO at 45-46. 
 

H. Exception No. 7: Utility Hourly Service 

The ALJPO states that “the only dispute seems to be whether these customers 

should get notice at all regarding the Aggregation Program.”  ALJPO at 48. The ALJPO 
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goes on to state that “on one side there is concern that these customers will hear about 

the municipal aggregation from another source and wonder why they haven’t received 

any official notice of it and on the other side there is concern that the customers will 

wonder why they’re getting notice and why they are being treated differently (having to 

opt in to an otherwise opt out program).” Id. 

Staff does not share the concern that customers “will wonder why they’re getting 

notice.” Even if some customers will indeed wonder why they get notice, they will find 

out when they actually read the notice. Similarly, Staff does not share the concern that 

customers will wonder “why they are being treated differently.”  The notice requirements 

in Staff’s Proposed Rule are tailored to the recipients; in this case the hourly service 

customers. The notice will explain why hourly customers are not automatically included 

in an opt-out program and it will explain the affirmative steps an hourly customer needs 

to undertake in order to join the aggregation program. In fact, Staff is concerned that 

hourly service customers will wonder why they are being treated differently if they do not 

receive such a notice.  

The ALJPO agrees with ICEA who argues that “it is best left to the discretion of 

the Governmental Aggregator to determine if these customers should get notice of the 

Aggregation Program.” Id.  As Staff has argued above, Section 1-92 of the IPA Act 

requires a notice to be sent to all residential and small commercial customers.  See also 

Staff Verified Reply Comments, Att. B at 5-7.   For this reason, Staff continues to 

recommend that the Commission require a notice to be sent to all residential and small 

commercial customers. Lastly, the ALJPO states that “the Commission recognizes that 

there is an added expense for extra disclosures.” Staff notes that currently less than one 
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half of one percent of residential and small commercial customers take hourly service 

from the utility, so this requirement should not be cost-prohibitive. 

Staff proposes the ALJPO be modified as follows: 

The attached Proposed Rule is arranged differently than Staff’s Draft Rule.  
This is an attempt to make the rules more readable and to reflect that whether it’s 
an opt-in or opt-out aggregation, hourly service customers will have to opt-in. 

The only dispute seems to be whether these customers should get notice 
at all regarding the Aggregation Program.  On one side there is concern that 
these customers will hear about the municipal aggregation from another source 
and wonder why they haven’t received any official notice of it and on the other 
side there is concern that the customers will wonder why they’re getting notice 
and why they are being treated differently (having to opt in to an otherwise opt 
out program).   

ICEA argues that it is best left to the discretion of the Governmental 
Aggregator to determine if these customers should get notice of the Aggregation 
Program.  The Commission disagrees.  The attached Proposed Rule requires 
notice to utility hourly service customers. For the same reasons the Commission 
finds that a notice is required for existing RES customers, the Commission finds 
that utility hourly service customers have to receive a customer disclosure about 
the aggregation program. As with the notice to existing RES customers, the 
notice to utility hourly service customers must contain a statement that the 
customer has to take affirmative action to join the aggregation program. unless a 
different agreement has been reached between the Aggregation Supplier and the 
Governmental Aggregator. The Commission recognizes that there is an added 
expense for extra disclosures. 

 

ALJPO at 46. 

 Finally, to the extent the ALJPO states that an Aggregation Supplier should 

return or destroy RES customer information, Staff discusses its opinion in Exception 2 

above. Staff reiterates those arguments here. 

I. Exception No. 8: Fee Free Right to Terminate / Length of Contract 

The ALJPO rejects Staff’s proposal to require a two-year fee free opt-out period 

because “it overreaches into those areas left to the discretion of the Governmental 

Aggregator” and “customers can be adequately protected through the Proposed Rule’s 
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Notice provisions.”  ALJPO at 7, 41.  The ALJPO also notes that since Rule 451 does 

not limit the length of contracts between individuals, there should not be a limitation 

between RESs and units of government, who likely can negotiate more advantageous 

contacts than individual customers.  ALJPO at 41.  Staff disagrees.  Staff’s proposed 

rule does not put a limit on the length of contracts between the Governmental 

Aggregator and the RES.  It simply allows customers the option to leave the program 

after two years without an early termination fee.  Again, Staff’s proposal is a middle 

ground between prohibiting early termination fees and prohibiting restrictions regarding 

termination fees. 

One of the reasons stated by the ALJPO for rejecting Staff’s proposed fee free 

opt-out period every two years is the following: “Because there is no similar protection 

for customers that individually enter into longer contracts the Commission does not see 

why RESs should be prohibited from offering municipalities longer contracts when they 

are presumably more able to negotiate a better contract than individuals.” ALJPO at 41. 

First, as explained above, Staff does not agree that such a fee free opt-out period is the 

same as limiting the length of a contract. Second, Staff recognizes the very different 

nature of an opt-out program when compared to switching outside of an opt-out 

aggregation. In all switching situations other than opt-out aggregation, the customer is 

required to take affirmative action to switch suppliers. This very important distinction 

appears to drive the disputes on many of the issues in this rulemaking. In fact, the 

ALJPO itself recognizes this important distinction in several parts of the Order. For 

example, on page 37 the ALJPO states that “because Aggregation Suppliers are given 

the power to switch customers through the opt-out process, customers must be 
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protected by ensuring an adequate period to opt-out.” Similarly, on page 36 the ALJPO 

states that “because Aggregation Suppliers are given the power to switch customers 

though the opt-out process, customers must be protected.” The ALJPO makes the 

same point most prominently when it adopts Staff’s recommendation regarding potential 

impacts to net metering customers. On page 31, the ALJPO concludes that “the 

Commission understands ICEA’s concern that RESs generally don’t have to give notice 

regarding net metering credits.  The distinction here is that these customers need to 

ensure they are not accidently swept up in the opt-out process.” It is clear that the 

ALJPO recognizes the inherently different nature of opt-out aggregations in several 

parts of the Order and uses such distinction to reach its conclusions. However, when it 

comes to Staff’s proposed fee free opt-out period, the ALJPO rejects it in part because 

there is no similar provision for customer switching outside of opt-out aggregation 

programs.      

In addition, the ALJPO states that “ICEA argues that requiring a two-year fee free 

right to terminate is the same as imposing a two year limitation on the length of contract” 

and then states that “the Commission does not agree.” ALJPO at 41. However, in the 

very next paragraph the ALJPO appears to state the opposite: “The Commission notes 

that the RES rule (Part 412) does not limit the length of contracts.  For that reason alone 

the Governmental Aggregation rules should not contain a limitation on the length of the 

contracts.” Id. Aside from the fact that Staff disagrees with the ALJPO’s conclusion on 

this issue, the ALJPO, as written, has two conflicting statements on whether a fee free 

opt-out period every two years is the same as a limit on the length of a supply contract. 
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Even if the Commission does not adopt Staff’s recommendation, the Order needs to 

reconcile those two seemingly contradictory statements.  

Staff disagrees that a two-year fee free opt-out period “overreaches” into the 

areas within the control of the Governmental Aggregator.  The Governmental 

Aggregator is still able to negotiate with the RES a contract that is agreeable to both 

parties.  It does not limit the ability to negotiate a contract longer than two years, and it 

does not limit the ability to require early termination fees if the customer wishes to drop 

out of the program before two years or after two years.  Staff recommends the 

Proposed Rule Section 470.220 be modified to include provision (d) below: 

Section 470.220 

d)  The following should apply to aggregation programs that feature an early 
termination fee to be paid by residential or small commercial customers: In 
case of any change in the aggregation rate or rates, duration of the 
contract, or supplier of the aggregation program, the aggregation 
customers must receive a disclosure informing them of their right to 
terminate their participation in the aggregation program without an early 
termination fee. In the absence of any changes to the aggregation 
program, the aggregation customers must receive a disclosure informing 
them of their right to terminate their participation in the aggregation 
program without an early termination fee at least every two years from the 
initial commencement of the aggregation program. Absent an alternative 
agreement between the Aggregation Supplier and the Governmental 
Aggregator, the month the first customers are being switched to the 
Aggregation Supplier constitutes the initial commencement of the 
aggregation program. The disclosure must state the duration within which 
customers may exercise their right to terminate the aggregation program 
without an early termination fee, provided, however, that aggregation 
customers must have at least 18 calendar days from the disclosure’s 
postmark date within which to exercise this right.  

 
 

Staff proposes the ALJPO be modified as follows: 
 

The Commission rejects Staff’s proposed two year fee free opt-out period.  
ICEA notes that: 
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aggregation customers share the same Part 412 protections 
with regard to other customers in terms of their ability to 
rescind without incurring early termination fees (412.210) or 
to terminate their agreement within ten business days after 
receipt of their first bill without penalty (412.230). 

ICEA Reply Comments at 3.  The Commission finds that consumer protection 
can be adequately addressed through consumer notices.  The Proposed Rules 
require that the disclosure state the term of the contract and early termination 
fees.  If this is unsatisfactory to a customer, they can opt-out.  Importantly, the 
Proposed Rules also require that disclosures be sent every time there is a 
material change in the Aggregation, i.e., a change in rates, length of contract or 
Aggregation Supplier.   

ICEA argues that requiring a two-year fee free right to terminate is the 
same as imposing a two year limitation on the length of contract.  The 
Commission does not agree, but nevertheless finds that customers can be 
adequately protect through the Proposed Rule’s notice provisions.   
The Commission notes that the RES rule (Part 412) does not limit the length of 
contracts.  For that reason alone the Governmental Aggregation rules should not 
contain a limitation on the length of the contracts.  Because there is no similar 
protection for customers that individually enter into longer contracts the 
Commission does not see why RESs should be prohibited from offering 
municipalities longer contracts when they are presumably more able to negotiate 
a better contract than individuals.   

The Commission further disagrees that a two-year fee free opt-out period 
“overreaches” into the areas within the control of the Governmental Aggregator.  
The Governmental Aggregator is still able to negotiate with the RES a contract 
that is agreeable to both parties.  It does not limit the ability to negotiate a 
contract longer than two years, and it does not limit the ability to require early 
termination fees if the customer wishes to drop out of the program before two 
years or after two years. The Commission believes this finding is a reasonable 
compromise between prohibiting early termination fees altogether (as some 
parties suggest) and not having any restrictions regarding termination fees at all 
(as other parties suggest). 
  

ALJPO at 40-41. 
 

III. CONCLUSION 

Staff recommends that the Commission approve Staff’s modifications to the 

ALJ’s Proposed First Notice Order made herein.   
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        Respectfully submitted, 
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