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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 

Illinois Commerce Commission   : 
On Its Own Motion    : 12-0456 

       : 
Development and adoption of rules  : 
concerning municipal aggregation.  : 
 
 

PROPOSED FIRST NOTICE ORDER 
 
By the Commission: 
I. Introduction 

On July 31, 2012, the Commission issued an Initiating Order in this proceeding to 
develop rules regarding municipal aggregation in order to implement provisions of the 
Public Utilities Act (“PUA”).  The Initiating Order was based on a Staff Report dated July 
18, 2012, by the Commission’s Office of Retail Market Development (“ORMD”) which 
advocated for a rulemaking to provide greater clarity and consistency to the 
implementation of government aggregation. 

Pursuant to notice, given in accordance with the law and the rules and 
regulations of the Commission, a status hearing was convened on August 24, 2012, 
before a duly authorized Administrative Law Judge (“ALJ”) at the Commission’s offices 
in Chicago, Illinois.  The following Petitions to Intervene were granted by the ALJ: 
Citizens Utility Board (“CUB”); Ameren Illinois Company (“Ameren”); Dominion Retail, 
Inc. (“Dominion”); the Retail Energy Supply Association (“RESA”); Constellation 
NewEnergy, Inc. (“Constellation”); Mt. Carmel Public Utility Co.; Commonwealth Edison 
Company (“ComEd”); the Illinois Competitive Energy Association (“ICEA”); Integrys 
Energy Services, LLC; Wind on the Wires; CNT Energy; Interstate Gas Supply, Inc.; MC 
Squared Energy Services, LLC; FirstEnergy Solutions Corp. (“FirstEnergy”); National 
Energy Marketers Association (“NEMA”); Metropolitan Mayors’ Caucus (“MMC”); Prairie 
Point Energy, LLC d/b/a Nicor Advanced Energy LLC (“Prairie Point”); Building Owners 
and Managers Association of Chicago (“BOMA”); the Coalition of Energy Suppliers 
(“CES”); and the Illinois Power Agency (“IPA”). 

The parties conducted several workshops throughout the months of September 
and October, 2012, and Staff circulated a draft rule on October 11, 2012, upon which 
parties informally commented.  On November 1, 2012, Staff filed Verified Comments 
and a Draft Rule, which addressed some of the parties’ comments from the workshop 
process.  Initial Comments were filed on November 28, 2012, by Ameren, CNT Energy, 
ICEA, the MMC, Wind on the Wires, ComEd, RESA, CES, and Prairie Point.  Reply 
Comments were filed on December 12, 2012 by Ameren, Wind on the Wires, the IPA, 
CUB, Dominion, RESA, ComEd, FirstEnergy, ICEA, the MMC, CES, Prairie Point, 
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BOMA, and Staff.  Also on December 12, 2012, the MMC filed a Motion to Dismiss, 
which was denied by the ALJ on January 25, 2013. 

The ALJ sent data requests to the parties regarding the manner in which 
Aggregation Programs are currently being operated and the impact that Staff’s Draft 
Rule would have on those operations.  Responses to the ALJ’s questions were filed on 
April 11, 2013 by RESA, Ameren, Dominion, BOMA, CES, ICEA, ComEd, Prairie Point, 
and the MMC. 
II. Background 

Pursuant to the IPA Act, a Governmental Aggregator - the corporate authorities 
of a municipality, township board or county board - may aggregate the electric loads of 
the residential and small commercial retail customers in its area (the “Aggregate Area”).  
There are two types of Governmental Aggregation available - Opt-in or Opt-out.  For an 
Opt-out Aggregation Program, the Governmental Aggregator must pass an ordinance 
and a referendum.  For an Opt-in Aggregation Program, only an ordinance is necessary.  
The Governmental Aggregator, with the assistance of the IPA, after holding a properly 
noticed public meeting, develops a plan of operation and governance (“POG”).  The 
Governmental Aggregator then solicits bids for electricity and other related services 
from retail electric suppliers (“RESs”).   

In addition, the Governmental Aggregator requests a customer list from the 
electric utility that must contain the account numbers, names and addresses of 
residential and small commercial retail customers in the Aggregate Area.  If the 
Governmental Aggregator is a township, the township must authenticate the list of 
residents prior to receiving the complete list from the electric utility.  The general 
customer load data of the Aggregate Area is available at any time to the Governmental 
Aggregator, but not the customer specific information.   

For an Opt-out Aggregation Program, the Governmental Aggregator is required 
by the IPA Act to disclose, in advance, to all residential and small commercial retail 
customers the details of the Opt-out Aggregation Program and to fully inform customers 
that they have a right to opt-out of the Aggregation Program. 

If no referendum is passed, then a Governmental Aggregator may operate the 
program as an Opt-in Aggregation Program.  The Governmental Aggregator is required 
to allow customers to commit to the terms and conditions of the bid that has been 
selected.  If the Governmental Aggregator awards the proposed agreement, then those 
customers that committed to the terms are committed to the agreement. 

According to BOMA there are currently over 400 municipalities with Aggregation 
Programs.  The vast majority of Governmental Aggregators include in their contract with 
the chosen RES - either an alternative retail electric supplier (“ARES”) or a utility - a 
requirement that the chosen RES (“Aggregation Supplier”) provide the required 
disclosures to residents.  In order to do this, the Governmental Aggregator turns the list 
of utility customers over to the Aggregation Supplier to send the required notices.  Not 
only do the Aggregation Suppliers send the required notices, they also perform the Opt-
out process on behalf of the Governmental Aggregators.  The timeframe for retail 
customers to opt-out can vary from 14 to 30 days and the methods for a customer to 
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opt-out also vary from community to community.  For Opt-in Aggregation Programs, the 
Aggregation Supplier can solicit community members, because they have access to 
retail customer information.  

Many Governmental Aggregators have provided in their contracts with 
Aggregation Suppliers that the Aggregation Supplier must return the customer 
information at the end of the term of the contract.  Others have provisions to ensure that 
customer information is protected and include contractual penalties if the Aggregation 
Supplier doesn’t send the disclosures. 

If a resident of the Aggregation Area is enrolled in an Aggregation Program, the 
utility sends a letter informing the customer of the switch to the Aggregation Supplier 
and the ability to cancel the contract within 7 days.  According to ICEA, Aggregation 
Suppliers also allow customers to exit the Aggregation Program after the first billing, 
consistent with the Commission’s Part 412 Rules. 

The Proposed Rule seeks to protect customers, bring consistency to the 
aggregation process and ensure competitive neutrality. 
III. Commission Authority to Promulgate the Proposed Rule 

A. Staff 
Staff states that the Commission has both explicit and implicit rulemaking 

authority over the aggregation of competitive loads under the PUA, including municipal 
aggregation, authorized by 20 ILCS 3855/1-92 and 220 ILCS 5/16-104(b).  Staff argues 
that Section 16-104(b) gives the Commission rulemaking authority over the aggregation 
of any load that has elected to receive power and energy services from suppliers other 
than the public utility while receiving delivery services from the public utility – including 
suppliers providing municipal aggregation services. 

In response to the argument of the MMC that the authorization under Section 
5/16-104(b) for Commission authority is technical in nature, Staff asserts that the phrase 
“criteria for aggregation,” when taken in context, means the Commission has the 
authority to determine the criteria that must be met by the public utility and RESs before 
load may be aggregated. 

Staff argues that the Commission also has general rulemaking authority for any 
matter covered by the PUA pursuant to Section 5/10-101 and over the performance of 
any service or the furnishing of any commodity of the character furnished or supplied 
any public utility pursuant to Section 5/8-501.  Further, Staff states that the Commission 
has rulemaking authority in connection with plans developed by the ORMD pursuant to 
Section 5/20-110.  Also, Staff states that the Commission was given explicit rulemaking 
authority “to establish retail choice and referral programs to be administered by an 
electric utility or the State” pursuant Section 5/20-130(a).  Because municipal 
aggregation is a form of retail choice, albeit on a large scale, the Commission has the 
same rulemaking authority on municipal aggregation issues as it has over all types of 
retail choice programs under Section 5/20-130. 

Staff states that the Commission has no authority over municipalities, counties, 
or townships, with regard to electric aggregation or otherwise.  The Draft Rule, Staff 
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argues, merely exercises the Commission’s rulemaking authority to regulate alternative 
electric suppliers and utilities, over which the Commission clearly has regulatory 
authority.  Staff asserts that the rule is applicable only to RESs and utilities. 

B. MMC 
In its initial comments, the MMC notes that the General Assembly explicitly 

removed from the Commission the authority to supervise and regulate Governmental 
Aggregators effective January 1, 2010.  The power of municipalities and counties to 
engage in the aggregation of electrical load is now contained in Section 1-92 of the IPA 
Act.  The adoption of Section 1-92 vested key local decisions with the elected officials of 
municipalities and counties allowing these officials to make appropriate local decisions 
regarding whether to aggregate the electric load of the residential and small commercial 
retail customers in their communities and on what terms.   

The MMC notes that the IPA is now the state agency authorized to assist 
municipal and county aggregators in developing their plans of operation and 
governance.  Also, the MMC argues that Section 1-92(a) further supports the lack of 
Commission authority over Governmental Aggregators, stating that a “governmental 
aggregator under this Section is not a public utility or an alternative retail electric 
supplier.”  20 ILCS 3855/1-92(a). 

The MMC admits that the Commission has authority over public utilities and 
RESs, but argues that the Commission does not have authority over the municipal 
aggregation process.  The MMC points out that Section 1-92 does not even mention the 
Commission and posits that the silence in Section 1-92 as to any Commission role 
makes it clear that the Commission has no authority or jurisdiction over Governmental 
Aggregation.  The MMC argues that none of the statutory provisions relied upon by Staff 
provide the type of regulatory authority that the Commission must have in order to adopt 
Staff’s Draft Rule. 

With respect to specific changes to the Draft Rule, the MMC recommends that 
the reference to 16-115A should be deleted because Section 16-115A of the PUA gives 
the Commission jurisdiction over alternative retail electric suppliers (“ARES”), but not 
governmental aggregators. 

C. ComEd 
ComEd notes that while the overwhelming majority of Commission rules apply to 

public utilities and retail electric suppliers, municipal aggregation introduces new 
participants to the process of arranging for the supply of retail customers, including 
municipalities, townships and their agents.  It is therefore a particularly noticeable 
omission, in ComEd’s opinion, that the Draft Rule neglects to incorporate any statement 
regarding its applicability.  Indeed, a clear statement regarding the Draft Rule’s scope is 
perhaps more important here than in other contexts where the rule clearly applies to 
those entities that are most often the subject of the Commission’s regulation, i.e., 
utilities and RESs.  As a result, the Draft Rule creates uncertainty as to whom it applies, 
including whether or how it applies to municipalities and their agents.  This confusion 
further extends to provisions of the Draft Rule.  For example, proposed Section 470.600 
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(“Failure to Comply”) addresses enforcement of violations by utilities and RESs only, 
and fails to address enforcement of violations by an entity that is neither a utility nor a 
RES. To make clear to whom the Draft Rule applies, ComEd accordingly recommends 
the addition of a section concerning applicability. 

D. BOMA 
BOMA asserts that the question is not whether the Commission has authority 

over municipal aggregation, but rather whether the Commission should assert its 
authority.  BOMA maintains that the Commission must maintain a delicate touch to 
ensure that it does not reach beyond its supervisory role into the realm of making 
consumer decisions through implementing aggregation rules that tilt the market balance 
at the expense of already established market participants.  The Commission’s role, 
BOMA proposes, is to continue its leadership role in helping to develop a competitive 
wholesale and retail market in Illinois, consistent with the legislative findings in the PUA.  
See 220 ILCS 5/16-101A (2010).   

BOMA states that the Draft Rule fails to describe a purpose for adoption.  Indeed, 
BOMA notes that the municipal aggregation market is flourishing and self-policing.  If 
the Commission chooses to adopt rules for municipal aggregation, BOMA recommends 
that the Commission continue its leadership role in helping to develop a competitive 
wholesale and retail market in Illinois.  BOMA proposes a new section be added that 
states: 

The purpose of these municipal aggregation rules is to assist 
the Commission and the Office of Retail Market 
Development (“ORMD”) to promote retail competition in 
Illinois to the benefit of all Illinois customers. 

E. ICEA 
ICEA is concerned that the Draft Rules will create mandatory operational 

requirements which ICEA believes are better left to the discretion of the Governmental 
Aggregator.  ICEA notes that the IPA Act is not overly prescriptive and as such leaves 
substantial discretion to governmental entities in how they craft their plans of operation 
and governance.  ICEA is also concerned that such provisions stray beyond the limits of 
statutory support. 

F. Prairie Point 
Prairie Point states that the Commission’s authority over (i) ARES pursuant to 

and consistent with the provisions of Sections 16-115A and 16-115B of the Public 
Utilities Act and (ii) electric service providers pursuant to and consistent with the 
provisions of Section 2EE of the Consumer Fraud and Deceptive Business Practices 
Act cannot reasonably be questioned.  See 220 ILCS 5/16-115A and 16-115B; 815 
ILCS 505/2EE.  Prairie Point states that the mere fact an ARES provides service 
pursuant to a municipal aggregation program does not exempt or remove an ARES 
from the authority otherwise granted to the Commission.  A main focus of Staff’s Draft 
Rule is to ensure that ARES and electric utilities comply with their statutory obligations 
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with respect to customer choice and enrollment, and to ensure that customer 
confidential information is appropriately protected and used by ARES in a manner that 
does not harm competition.  Prairie Point submits that the provisions of Staff’s proposed 
rule addressing such issues are within the Commission’s authority and jurisdiction. 

G. IPA 
The IPA provides no specific comments on the Draft Rule, but states that it views 

its role in the aggregation process as advisory.  As part of that advisory role it posts a 
guidance document on its webpage and based on the comments in this docket it may 
update that document.  Also, it states that it has no intention of beginning its own 
rulemaking and that the Draft Rule encompasses the best practices that it has observed 
in the aggregation market. 

H. Commission Analysis and Conclusion 
The Proposed Rule is divided into three sections: Subpart A: General, Subpart B: 

Customer Information, and Subpart C: Obligations of Aggregation Suppliers.  Subpart A, 
Section 470.10, Definitions, is challenged because it references Section 16-104 of the 
PUA.  This argument is addressed in the discussion below regarding the definitions. 

Subpart B has two sections - Section 470.100 deals with when and how much 
information electric utilities will transfer to Governmental Aggregators.  Section 470.110 
deals with how Aggregation Suppliers will protect, use and dispose of the customer 
information.  The MMC alleges that the provisions applicable to Aggregation Suppliers 
are beyond on the Commission’s authority and are more appropriately addressed in the 
Governmental Aggregators’ Plans of Governance.  The Commission rejects this 
argument and agrees with Prairie Point’s succinct statement that: 

The Commission’s authority over (i) alternative retail electric 
suppliers (“ARES”) pursuant to and consistent with the 
provisions of Sections 16-115A and 16-115B of the Public 
Utilities Act and (ii) electric service providers pursuant to and 
consistent with the provisions of Section 2EE of the 
Consumer Fraud and Deceptive Business Practices Act 
cannot reasonably be questioned. See 220 ILCS 5/16-115A 
and 16-115B; 815 ILCS 505/2EE. The mere fact that an 
ARES provides service pursuant to a municipal aggregation 
program does not exempt or remove such an ARES from the 
authority otherwise granted to the Commission. 

Prairie Point R.C. at 1.  In addition, the Commission finds that consumers deserve and 
require that the manner in which their information is shared amongst the parties in the 
aggregation process be regulated. 

Subpart C, as revised from Staff’s Draft Rule, has been rewritten to clarify that it 
only applies to Aggregation Suppliers and it seeks to ensure that no retail electric 
customer is switched without having received notice, and that the Consumer Fraud and 
Deceptive Business Practices Act is complied with.  No party argues that the 
Commission cannot protect customers from being illegally switched.  The sticking point 
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seems to be whether the Commission is overreaching into areas the legislature 
intended to leave to local governments. 

Undoubtedly, there are areas of the municipal aggregation process that are 
beyond the jurisdiction of the Commission and the IPA Act speaks to those areas.  It is 
clear that it is the Governmental Aggregator that passes the ordinance and conducts the 
referendum.  In addition, it is the Governmental Aggregator, with help from the IPA, that 
develops the aggregation plan of governance and solicits bids from RESs.  The key 
provisions of the contract - price and length - are left to the discretion of the 
Governmental Aggregator.  Indeed, Staff’s proposal to require a two year fee-free opt-
out period is addressed below, but is noted here because the Commission must reject 
this proposed provision because it overreaches into those areas left to the discretion of 
the Governmental Aggregator. 

The IPA Act also states that, “it shall be the duty of the aggregated entity to fully 
inform residential and small commercial retail customers in advance that they have the 
right to opt out of the aggregation program.”  There are specific requirements for the 
notice that a Governmental Aggregator must meet.  If the Governmental Aggregator 
itself provides its residents with notice, it is clear that the statutory scheme envisions 
this to be entirely under the control of the Governmental Aggregator.  Whether the 
notice sent by the Governmental Aggregator complies with any portion of Section 1-92 
of the IPA Act is not a matter over which the Commission has jurisdiction.  The 
Aggregation Supplier, however, must have verification from the Governmental 
Aggregator before customers are switched, that proper notice has been given. 

There is no question or room for doubt that the Commission is the regulatory 
body that oversees the activities of the utilities and RESs involved in the process of 
aggregation at issue in this proceeding.  No RES can enter into an agreement with any 
municipal, township or county government, i.e., the Governmental Aggregator, without 
first being certificated by the Commission.  Section 16-115 of the PUA states that, “[a]ny 
alternative retail electric supplier must obtain a certificate of service authority from the 
Commission in accordance with this Section before serving any retail customer or other 
user located in this State.”  220 ILCS 5/16-115.  Moreover, it is the PUA, and not the 
IPA Act, that contains the obligations of alternative retail electric suppliers.  In addition, 
any electric utility serving customers outside their service area are also subject to 
Commission oversight. 220 ILCS 5/16-115B.   

Staff, in its Reply Comments states that “the Commission has the authority to 
require RESs to comply with its requirements to first obtain, and then retain their 
certificates pursuant to Section 16-115 and Section 16-115A.”  Staff Reply Comments at 
18.  So, although the Governmental Aggregator may not be under the Commission’s 
jurisdiction, any electric service product that a RES or ARES proposes to offer in the 
State of Illinois, must conform with the law, policies and rules as promulgated by the 
legislature and the Commission.  This includes providing proper notice to consumers 
and disclosing information to the Commission.  If the Governmental Aggregator chooses 
to have the Aggregation Supplier provide the notice to its residents and perform the opt-
in or opt-out, then the Aggregation Supplier must comply with the Commission’s rules.  
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The Commission is compelled to protect the customer information and ensure that 
customers’ choices of provider are respected. 

Based on the filings of ICEA and the MMC, it is clear that Governmental 
Aggregators rely on Aggregation Suppliers to send disclosures to retail customers and 
to process the opt-in and opt-outs of their residents.  Apparently, the Governmental 
Aggregators rely on contractual provisions to regulate when or if notices are sent and 
how customer information is handled by the Aggregation Suppliers.  There is no 
requirement in the IPA Act or even apparent uniformity among the Governmental 
Aggregators to ensure that the contracts contain proper consumer protections or if they 
do, that they are enforced.  Notably, it is the Commission that has jurisdiction over 
slamming complaints.  Slamming, the illegal switching of a customer, is precisely what 
the Commission seeks to avoid through the notice and process requirements 
encapsulated in the Proposed Rules.   

It is to the benefit of the residents of Illinois and the residents of areas that are 
part of an Aggregation Program that the Aggregation Suppliers be subject to oversight 
by the Commission through the rules being promulgated in this proceeding.  The 
residents of Aggregation Areas require these rules to provide adequate protection of 
their information as well as the need to receive adequate notice of the proposed 
changes to their electric supplier.  The purpose of these rules is to protect consumers 
and provide consistent regulation of RESs.  We agree with RESA that supplying an 
Aggregation Program is just another form of retail competition.  The consistent 
regulation of RESs require that the RESs that offer service through an Aggregation 
Program be subject to oversight as stringent as those RESs that market to individual 
consumers.  The Proposed Rule ensures competitive neutrality in the retail market and 
protects consumers in both situations. 

Although the Commission may have no authority to dictate the terms of the 
agreement between the Governmental Aggregator and the Aggregation Supplier, the 
consumer protections incorporated in these Proposed Rules are consistent with the 
Commission’s general authority over RESs.  In other words, the products offered by 
RESs must include consumer protections whether in an end-user contract as governed 
by Part 412 or as offered through a municipal aggregation program. 
IV. Section 470.10 Definitions 

A. ComEd 
ComEd proposes various changes and additions to the Definitions to provide 

clarity and consistency within the Draft Rule.  These revisions clarify the sources of 
legislative authority and add or revise various definitions to avoid confusion within the 
Draft Rule. 

The definitions of “Aggregation Program,” “Opt-in Aggregation Program,” and 
“Opt-out Aggregation Program” each refer to both Section 1-92 of the IPA Act and 
Section 16-104(b) of the PUA as the sources of their authority.  Section 1-92 of the IPA 
Act, which originally became effective beginning January 1, 2010, provides that 
municipalities, townships, and counties may adopt ordinances that allow these 
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governmental units to authorize opt-in and opt-out aggregation programs. 20 ILCS 
3855/1-92(a).  Section 16-104(b) of the PUA, on the other hand, was last amended over 
a decade earlier in 1999, and only generally authorizes “aggregation for any voluntary 
grouping of customers.” 220 ILCS 5/16-104(b).  It does not contemplate an opt-out 
aggregation scenario.  Accordingly, ComEd argues that the Draft Rule’s definitions 
should avoid mischaracterizations of the nature of these provisions or language that 
conflates these two very separate statutes.  Indeed, there is no statutory basis for citing 
Section 16-104(b) of the PUA as a source of authority for the specific opt-in and opt-out 
aggregation programs described in Section 1-92. 

ComEd also proposes a change to the definition of “Governmental Aggregator.”  
Section 1-92(a) of the IPA Act refers to a “governmental aggregator.” 20 ILCS 3855/1-
92(a) (“A governmental aggregator under this Section is not a public utility or an 
alternative retail electric supplier”).  However, Section 1-92(e) of the IPA Act also refers 
to an “aggregated entity.” 20 ILCS 3855/1-92(e) (“If the corporate authorities, township 
board, or county board operate as an opt-out program for residential and small 
commercial retail customers, then it shall be the duty of the aggregated entity …”).  The 
Draft Rule defines and uses the first term “Governmental Aggregator”, but does not 
define the second term, “aggregated entity.”  To avoid confusion, ComEd proposes to 
revise the definition of “Governmental Aggregator” to clarify that an “Aggregated Entity” 
has the same meaning as “Governmental Aggregator” as used in the Draft Rule and in 
Section 1-92(a) of the IPA Act. 

In its Reply Comments, ComEd notes that the MMC argues that townships were 
deleted as a type of government allowed to aggregate.  ComEd responds that 
townships are still allowed to aggregate their load and relies on the Statute on Statutes 
to explain how the different versions of the IPA Act should be interpreted. 

ComEd notes that the Draft Rule uses, but does not define, the terms “ICC,” 
“Incumbent Aggregation Service,” “Incumbent Aggregation Supplier,” “Non-Aggregation 
RES Service,” and “Public Utilities Act.”  To avoid any confusion, ComEd proposes 
definitions of these terms. 

In response to RESA’s proposal to modify the definition of retail customer to 
apply to only bundled service customers, ComEd points out that the Commission has 
already rejected RESA’s position. 

B. RESA 
RESA proposes a change to the definition of “retail customers.”  According to 

RESA, the term “retail customers” means customers receiving bundled service - both 
delivery services and electricity supply - from an electric utility.  RESA notes that 
Section 1-92 of the IPA Act does not contain a definition of “retail customers” and 
therefore, RESA argues, it is necessary to examine the entire IPA Act to derive a proper 
meaning of the term.  The IPA Act, in RESA’s opinion, uses the term “retail customers” 
to refer to customers purchasing the utility’s commodity service.  RESA states that in 
Section 1-75 and 1-80 of the IPA Act, the term retail customers is used in the context of 
the procurement of electricity by a public utility - something that public utilities cannot do 
for customers of RESs. 
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Moreover, interpreting the term “retail customers” to include customers 
purchasing supply from RESs is broader than necessary to implement governmental 
aggregation and, therefore is not consistent with the subject matter, purposes or intent 
of Section 1-92 of the IPA Act.  According to RESA, customers purchasing from RESs 
have already availed themselves of existing retail choice opportunities and nothing in 
Section 1-92 of the IPA Act shows that the General Assembly intended to interfere with 
the existing contracts between those customers and the RESs they have chosen.  Thus, 
there is no reason for the government authority to contact those customers with opt-out 
information.  RESA notes that to the extent that a resident within a governmental 
aggregation area calls to question why they did not receive an opt-out letter, the 
representative can simply ask if the resident is purchasing from a RES and then explain 
why the customer is not eligible.  RESA posits that customers who have already 
exercised their right to choose should be able to do so without governmental 
interference.  In addition, RESA states that requiring the distribution of proprietary 
information such as customer lists to competitors that could use that information, results 
in an unconstitutional impairment of contracts between a RES and its customers.  In 
other words, RESA argues that existing and pending RES customers are not subject to 
opt-out municipal aggregation.  RESA objects to the provisions of Staff’s Draft Rule that 
would facilitate the “slamming” of customers or allow an Aggregation Supplier to market 
to those customers being served by a RES. 

RESA states that Staff’s Draft Rule is based on Ohio’s municipal aggregation 
rules and that Ohio does not have a robust market for residential and small commercial 
customers because municipal aggregation programs have become the main marketing 
channel. 

C. Dominion 
Dominion concurs in the comments of RESA regarding the definition of retail 

customers. 

D. FirstEnergy 
FirstEnergy disputes RESA’s comments about the effect of municipal 

aggregation on the retail market and avers that RESA’s arguments are misleading 
because municipal aggregation is a form of retail competition.  Also, FirstEnergy points 
out the many differences between Staff’s Draft Rule and the rules in place in Ohio.  
FirstEnergy also provides a detailed look at the retail market in Ohio.  FirstEnergy 
recommends that the Commission not revisit the definition of Retail Customer.  
FirstEnergy characterizes RESA’s attempt to redefine retail customers in this 
proceeding as a collateral attack on the Commission’s Rate GAP Order. 

E. BOMA 
BOMA argues that a definition of retail customer should be added to the Draft 

Rule.  Leaving this issue to speculation may cause further confusion or additional 
conflicts between consumers, utilities, electric suppliers, or the Commission.  BOMA 
recommends that the definition of retail customer be the same as used by the PUA.  
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BOMA asserts that incorporating the definition by reference allows for the possibility that 
the PUA could be amended from time to time. 

F. Ameren 
In its Reply Comments, Ameren sharply disagrees with the RESA’s proposed 

definition of retail customer.  Ameren notes that the Commission has already decided 
this issue and, more importantly, RESA’s proposed definition conflicts with the plain 
language of the IPA Act.   

G. MMC 
The MMC asserts that the definitions of Aggregation Program, Opt-In 

Aggregation Program and Opt-out Aggregation Program each include a reference to 
adoption of an Aggregation Program pursuant to Section 16-104(b) of the PUA.  All 
such references should be deleted, according to the MMC, because municipal 
aggregation is authorized by Section 1-92 of the IPA Act and not Section 16-104(b) of 
the PUA. 

The MMC states that the definition of Governmental Aggregator should refer to 
the local governments involved as corporate entities rather than by their elected 
officials.  The MMC proposes that the definition merely state “A municipality, a township, 
or a county.” 

H. Staff 
Staff disagrees with the MMC and ComEd that all references to Section 16-

104(b) should be stricken from the definitions.  Staff argues that although municipalities 
have the authority to participate in municipal aggregation through Section 1-92 of the 
IPA Act, the RES gains its authority to participate in municipal aggregation through 
Section 16-104 of the PUA. 

Staff asserts that the Draft Rule’s definition of Governmental Aggregator reflects 
the statutory language of Section 1-92 as closely as possible.  Staff states that the MMC 
is requesting the Commission grant authority to corporate entities that only the General 
Assembly can grant.  Staff accepts ComEd’s proposed modification to the definition of 
Governmental Aggregator to clarify that it means the same as aggregated entity. 

Staff disagrees with RESA’s proposed definition of retail customers.  Staff notes 
that the Commission has issued a final Order in Docket 11-0434 where the definition of 
retail customer in the context of municipal aggregation was raised and fully litigated.  In 
that docket, RESA’s position was not adopted. 

I. Commission Analysis and Conclusion 
With respect to the definition of “Retail Customer”, the Commission found, in 

Docket 11-0434, that when applying this term to ComEd’s Rate GAP, the definition 
found in the PUA should apply.  The Commission sees no reason to overturn that 
decision or analysis based on the arguments in this proceeding.  
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RESA relies on Section 1-75 and Section 1-80 of the IPA Act to support its 
proposed change to the definition of retail customer.  Section 1-75 of the IPA Act, 
however, clearly speaks to “eligible retail customers” and not merely “retail customers”.  
And, in this respect, RESA is correct that the “eligible retail customers” are customers 
that receive both delivery and supply service for the electric utility.  But, “eligible retail 
customers” is a subset of the whole of “retail customers” and therefore does not support 
RESA’s view.  Section 1-80 of the IPA Act contains the term “retail customers”, but its 
use in this Section does not support RESA’s position either.  There the IPA Act is 
prohibiting the Resource Development Bureau from selling electric power and energy to 
retail customers.  This prohibition would apply to retail customers of either RESs or 
utilities.  Therefore, the use of “retail customer” in Section 1-80 supports the 
Commission’s adoption of a definition of “retail customers” that incorporates all retail 
customers, not just those on bundled delivery and supply service from a utility. 

Moreover, the definition proposed by RESA would limit the information received 
by Governmental Aggregators, contrary to the plain language of the statute.  
Accordingly, the Commission sees no reason to overturn the decision in Docket 11-
0434 and RESA’s proposed definition is rejected.  The question of whether a 
Governmental Aggregator should receive information is distinct from whether the 
Aggregation Supplier should receive information. 

The Commission also rejects the recommendation of the MMC and ComEd to 
remove references to Section 16-104 of the PUA.  Staff’s analysis correctly explains the 
interplay between these statutes.  Municipalities have the authority to participate in 
Governmental Aggregation through Section 1-92 of the IPA Act and the RES gains its 
authority to participate in Governmental Aggregation through Section 16-104 of the 
PUA.  There is nothing improper or misleading in citing to both statutory provisions, 
which separately give the Aggregation Supplier and the Governmental Aggregator the 
authority to participate in the aggregation of load.  

The Commission finds that Staff and ComEd have correctly concluded that 
townships should be included in the definition of Governmental Aggregator.  Thus, the 
Commission rejects the proposed exclusion of townships.  

The Commission finds that the various recommendations regarding the 
definitions of ICC, Incumbent Aggregation Supplier, the PUA and aggregated entity 
should be incorporated in the Proposed Rule.  The definitions included in Staff’s Draft 
Rule are adopted, except as noted herein. 
V. Customer Information 

A. Section 470.100 Transfer of Information 
1. Staff 

Staff’s Draft Rule establishes that the utility has to provide all customer account 
numbers, names and addresses to the Governmental Aggregator, including account 
numbers of hourly service customers and RES customers.  Staff states that it also 
clarifies that the utility will have to provide account numbers to the Governmental 
Aggregator for opt-in aggregations. 
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Staff states that utilities are already identifying the RES and hourly customers, 
but believes it is important to clarify this in the rules.  Plus, this subsection establishes 
only the minimum requirements.  For instance, it does not prevent the utilities from also 
identifying space heat customers, PIPP customers, AMI customers, net metering 
customers, Peak Time Rebate customers, and so on. 

With respect to the Draft Rule’s requirement regarding the provision of 
information identifying customers receiving service from the Incumbent Aggregation 
Supplier, Staff states that the language in this subsection provides sufficient flexibility, 
yet makes it clear that the Incumbent Aggregation Supplier is the only entity that is able 
to identify the universe of Aggregation customers.  At the same time, this language does 
not require the Incumbent Aggregation Supplier to provide account numbers to the 
governmental aggregator – which are provided by the utility under subsection 
470.100(a).  This subsection requires “information that allows the Governmental 
Aggregator to identify aggregation customers.”  According to Staff, the exact format of 
this information could, and should, be determined between the Governmental 
Aggregator and the Incumbent Aggregation Supplier.  In addition, this subsection allows 
for the possibility that the RES community and the utilities agree to implement an 
automatic process that allows the utilities to track aggregation customers in real-time in 
their systems.   

Also, this subsection makes clear, in Staff’s opinion, that the rules do not dictate 
how new residents and other customers (who either initially opted-out of the 
aggregation program or were not automatically included in the initial aggregation 
program) may join the Aggregation Program at a later time.  This process is left to the 
Governmental Aggregator and its selected Aggregation Supplier.  This subsection only 
states that these terms should be specified and then made public via the plan of 
operation and governance.  Staff states that this suggestive in nature, and does not go 
beyond the Commission’s authority. 

In response to the MMC’s argument that the Commission doesn’t have authority 
over these specific provisions, Staff states that the Draft Rules make these provisions 
applicable to RESs.  Also, Staff states that the Commission has regulatory authority 
over RESs, not municipalities, and that a Governmental Aggregator may not supersede 
or replace the Commission’s authority with its own authority, even by contract. 

In response to ComEd’s proposal to first require a referendum and an accurate 
customer list before a utility transfers customer-specific information, Staff argues that 
this language would put further restrictions on the Governmental Aggregator.  Staff 
recommends that the Commission reject ComEd’s proposed language. 

In response to RESA’s proposal to also receive notice of an impending 
aggregation, Staff states that RESA’s proposal goes too far. Staff notes that a RES gets 
a notification from the electric utility when one of its customers is about to switch away 
from its service.  Illinois also provides a public and up-to-date list of communities 
implementing or pursuing aggregation.  Staff opines that RESs have ample opportunity 
to proactively reach out to their customers. 
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In response to ComEd’s proposed addition of a release of liability for an electric 
utility, Staff believes that ComEd’s proposed language is too broad.  If anything, Staff 
suggests the following: 

An electric utility shall not be held liable for any claims 
arising out of the provision of information pursuant to Section 
1-92(c)(2) of the IPA Act. 
2. ComEd 

ComEd proposes three principal revisions to this Section: (1) clarify that a 
Governmental Aggregator may only request customer information following passage of 
an ordinance authorizing municipal aggregation; (2) require all Governmental 
Aggregators, not merely township boards, to provide a utility with an accurate list of 
customers before the utility provides the Governmental Aggregator with account 
numbers, names, and addresses for these customers; and (3) clarify the information 
that the current Aggregation Supplier must submit to the Governmental Aggregator and 
that the same confidentiality and liability provisions set forth in Section 1-92 of the IPA 
Act apply to all submissions of information required by the Draft Rule. 

As an initial matter, Section 470.100 of Staff’s Draft Rule does not address when 
a Governmental Aggregator may request customer information. Section 1-92 of the IPA 
Act, however, is clear that the municipality, county board or township must first pass an 
ordinance authorizing municipal aggregation. 20 ILCS 3855/1-92(a).  For an Opt-in 
Aggregation Program, passage of the ordinance would appear to be the only 
prerequisite that must be satisfied prior to a Governmental Aggregator requesting 
customer information from the utility. 20 ILCS 3855/1-92(a).  An Opt-out Aggregation 
Program, however, requires a referendum in which a majority of voting residents 
approves opt-out aggregation, followed by passage of the ordinance.  Each of these two 
events must occur prior to the Governmental Aggregator submitting a request to the 
utility for customer information.  ComEd therefore proposes language reflecting the 
timing of each of these scenarios. 

Also, ComEd notes that Section 1-92(c)(2) of the IPA Act requires a utility to 
submit customers’ “account numbers, names, and addresses” – but only after “any 
township board has first provided an accurate customer list to the electric utility as 
provided for herein.” 20 ILCS 3855/1-92(c)(2).  Staff’s Draft Rule Section 470.100(b) 
also would require the utility to submit “account numbers, names, and addresses” – but, 
as currently drafted, would not first require the Governmental Aggregator (other than a 
township board) to provide an accurate customer list to the utility.  ComEd proposes to 
revise Staff’s Draft Rule Section 470.100(a) to uniformly apply the same requirements 
on all Governmental Aggregators.  Indeed, ComEd believes this is consistent with 
Ameren’s municipal aggregation tariff, which is currently in effect and requires each 
Governmental Aggregator to first provide an accurate customer list. Ameren Ill. Co., Ill. 
C. C. No. 1, Original Sheet No. 6.002.  

ComEd notes that Section 470.100(a) of Staff’s Draft Rule would require a utility 
to submit the information identified in Section 1-92(c)(2) of the IPA Act – “account 
numbers, names, and addresses.” Section 1-92(c) of the IPA Act imposes confidentiality 
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requirements on Governmental Aggregators receiving this information from utilities and 
broadly shields utilities from any liability arising from their provision of this information to 
Governmental Aggregators. 20 ILCS 3855/1-92(c)(2).  However, Sections 470.100(b) 
and 470.100(c) of Staff’s Draft Rule would go further and also require a utility to 
“identify, at a minimum, customers that are receiving, or pending to receive, utility hourly 
service or RES service,” and provide “information that allows the Governmental 
Aggregator to identify aggregation customers receiving service.”  Put another way, 
proposed Sections 470.100(b) and 470.100(c) require utilities to provide additional 
categories of information not otherwise required in Section 1-92, and further leave the 
door open to the provision of additional information with the phrase “at a minimum.”  In 
the event this provision of the Draft Rule is adopted, ComEd therefore proposes that an 
additional section be added to clarify and reaffirm that the same confidentiality 
requirements and liability protections set forth in Section 1-92(c) of the IPA Act apply to 
Governmental Aggregators receiving, and utilities providing, these currently unspecified 
categories of information.  ComEd proposed the following language: 

An electric utility shall not be held liable for any clams arising 
out of the provision of customer-specific information 
pursuant to this Part, Section 1-92 of the IPA Act or Section 
16-104 of the Public Utilities Act. 

In response to the argument of the MMC that Section 1-92 of the IPA Act renders 
Section 470.100(a) and (b) of the Draft Rule unnecessary, ComEd points out that the 
Draft Rule provides additional detail and clarification regarding the transfer of customer 
information. 

ComEd also recommends that the Commission reject RESA’s proposal to require 
the utility to provide a RES with the same information the utility provides the 
Governmental Aggregator.  ComEd points out that Section 1-92 of the IPA Act provides 
no basis to require an electric utility to provide customer data to a RES or any entity that 
is not the Governmental Aggregator.  ComEd also opposes RESA’s proposal to 
preclude electric utilities from providing data to the Governmental Aggregator regarding 
RES customers and notes that this has already been rejected by the Commission in 
Docket 11-0434. 

3. MMC 
The MMC notes that the provisions of Staff’s Draft Rule Section 470.100 (a) and 

(b), which discuss the transfer of information from the utility to the Governmental 
Aggregator, are governed by Section 1-92 of the IPA Act and largely re-state the 
language of that Section.  As a matter of practical implementation, these subsections 
are unnecessary and should not be adopted, because if the Act is amended from time 
to time, the rule will require amendment as well. 

The MMC states that the provisions of Staff’s Draft Rule Section 470.100 (c), 
which discusses the duties of the Incumbent Aggregation Supplier, are normally part of 
the Governmental Aggregator’s plan of operation and governance and the terms of the 
negotiated agreement between the Governmental Aggregator and Aggregation Supplier 
for electric service and other related services.  These provisions also attempt to direct 
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the Governmental Aggregator regarding provisions it must include and, as a result, 
interfere with local discretion that is vested in the Governmental Aggregator by Section 
1-92.  Accordingly, the MMC argues that the Commission is without authority and 
jurisdiction to adopt these subsections of Staff’s Draft Rule and they should be deleted. 

4. RESA 
RESA argues that the words “RES service” should be stricken from paragraph 2 

of this section of Staff’s Draft because the Governmental Aggregator should not be 
receiving customer information about customers on RES service.   

In addition, RESA proposes a new paragraph be added to this section to clarify 
that Aggregation Suppliers are prohibited from marketing the Aggregation Program to 
customers already receiving RES service and to provide a mechanism for making RESs 
whole in the event of an inadvertent switch.   

Also, in the event RESA’s definition of retail customer is not adopted, RESA 
recommends the addition of this paragraph to the section entitled “Transfer of Customer 
Information”: 

Within one business day of providing the above customer 
information to the Governmental Aggregator, the electric 
utility shall provide to the incumbent RES the account 
numbers, names and addresses of all residential and small 
commercial retail customers, who are being served by the 
incumbent RES or have service pending with the incumbent 
RES, which were provided to the Governmental Aggregator. 
5. Ameren 

In response to RESA’s recommendation that the electric utility also be required to 
send the customer information of RES customers to the RES, Ameren asserts that this 
is an improper shifting of burdens because the RES should already have information 
regarding its customers. 

In response to ComEd, Ameren provided a description of the two-step process 
by which it currently transfers information to Governmental Aggregators.  Under the first 
step of this process Ameren creates and distributes a list of premises to the 
Governmental Aggregator for the Governmental Aggregator to review and verify as 
containing premises eligible for the aggregation event (i.e. within the Governmental 
Aggregator’s aggregation-eligible boundaries).  In conjunction with this first step, the 
Governmental Aggregator has the option of obtaining preliminary, aggregate load data 
and a preliminary customer list.  Ameren states that it will provide this information upon 
receiving information indicating that an ordinance or referendum has been certified to be 
placed on an upcoming ballot, but before the vote pertaining to the aggregation event.  
Upon receiving the certified results of the ordinance or referendum approving 
aggregation, Ameren will then engage in the second step of its two-step process and 
transmit to the Governmental Aggregator what Ameren terms as “customer information,” 
and which includes, but is not limited to, customer account numbers and other billing-
related data and information. 
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To the extent ComEd defines “customer information” to include information 
provided by Ameren during the first step of its process, i.e., a customer list, Ameren 
does not agree that this information cannot be transmitted until the utility has received 
the certified results of the aggregation-related ordinance or referendum.  To the extent 
ComEd defines “customer information” as containing the type of information provided by 
Ameren during the second step of its aggregation process (account numbers, etc.) 
Ameren would support ComEd’s suggestion, which, if interpreted in this manner would 
fall in line with Ameren’s Municipal Aggregation Services tariff and its interpretation of 
the IPA Act. 

6. BOMA 
BOMA proposes that any and all information provided by the electric utility to a 

Governmental Aggregator must also be submitted to the individual customers.  
Specifically, BOMA proposes that the customer disclosures also contain the customer 
information that the utility has provided the Governmental Aggregator.  Part of BOMA’s 
concern is based on the provision in Staff’s Draft Rule that information other than 
names, addresses and account numbers may be transferred to the Governmental 
Aggregator. 

7. Commission Analysis and Conclusion 
With respect to the question of when the utility must provide the requested 

information to a Governmental Aggregator, the Commission notes that at any time 
Governmental Aggregators can get general load data pursuant to Section 16-122 of the 
PUA, even before the referendum or ordinance is passed.  Section 16-122(c) of the 
PUA sets forth the conditions under which an electric utility makes available certain 
aggregated customer usage information to units of local governmental.  220 ILCS 5/16-
122(c) (“Upon request from a unit of local government and payment of a reasonable fee, 
an electric utility shall make available information concerning the usage, load shape 
curves, and other characteristics of customers by customer classification and location 
within the boundaries of the unit of local government, however, no customer specific 
billing, usage, or load shape data shall be provided under this subsection unless 
authorization to provide that information is provided by the customer”).  In contrasting 
these provisions with those contained in Section 1-92 of the IPA Act, the Commission 
has determined that Aafter the ordinance is passed, and referendum if it is an opt-out 
program, the Governmental Aggregator can receive theelectric utility must provide 
customer names, addresses and account numbers to the Governmental 
Aggregatorfrom the utility.  However, the Commission does not interpret the PUA or the 
IPA Act as to prohibit an electric utility from providing information other than account 
numbers to a Governmental Aggregator prior to passage of such ordinance or 
referendum.  The IPA Act, namely Subsection 1-92(c)(2), is not so prescriptive.  In 
respect to customer account numbers, however, Iit is not explained why a local 
government would need thismore information, in specific, before it is actually a 
Governmental Aggregator.  Until it has passed the ordinance, and possibly referendum, 
it is not qualified to receive any additional information.customer account numbers.  In 
other words, the Commission agrees with ComEd.  The Proposed Rule requires that the 
Governmental Aggregator must verify that either an ordinance has been adopted 
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authorizing an Opt-in Aggregation Program or an ordinance has been adopted and a 
referendum passed authorizing an Opt-out Aggregation Program before it can receive 
customer account numbers the customer specific information. 

Besides the lack of statutory support for an early transfer of customer account 
numbers information, there is additional concern for the Commission because 
Governmental Aggregators are transferring the customer information to Aggregation 
Suppliers.  There is no reason for an Aggregation Supplier to have this information 
before an ordinance or ordinance and referendum are adopted.  Further, because of the 
Governmental Aggregators’ inclusion of Aggregation Suppliers in this notice and 
enrollment process, it is necessary that this section be enacted to establish that 
customer information will be treated consistently. 

ComEd proposes that in addition to townships, all Governmental Aggregators 
must provide a customer list before receiving information from a utility.  The IPA Act 
requires utilities to do certain things, but only after certain conditions have been met.  
The IPA Act is clear that it is only townships that must provide a list before receiving 
customer information.  Perhaps this is because of the difficulty in identifying customers 
in these areas without clearly defined borders.  Regardless, this statutory requirement 
only falls on townships and the Commission finds that this is correctly reflected in the 
Proposed Rule. However, the Proposed Rule shall not be interpreted to preclude a 
utility, pursuant to a Commission-approved tariff, from requiring a governmental entity to 
verify the accuracy of a customer list provided by the utility to the governmental entity 
prior to receiving customer account numbers. The intent in this additional latitude is to 
further protect against the release of customer information by helping to ensure that 
utilities release information related to those consumers, and only those consumers, that 
are in fact eligible for aggregation in the governmental entity's respective jurisdiction.        

With respect to the question of whether the Governmental Aggregator should 
receive the customer specific information of those on RES supply, the IPA Act requires 
the transfer of information for all retail customers and does not prohibit the transfer of 
customer-specific information of customers on RES supply to the Governmental 
Aggregator.  The Proposed Rule is consistent with this and requires the electric utility to 
provide Governmental Aggregators with the name, addresses, and account number of 
all retail customers as that term is defined in the PUA.  In light of the responses to the 
ALJ’s questions, however, it is apparent that the vast majority if not all of the 
notifications to customers, and the opt-out process itself, are being performed by 
Aggregation Suppliers.  Staff’s Draft Rule does not specifically address this and indeed 
the law does not provide for this.  The IPA Act is clear that Governmental Aggregators 
get the customer list containing all retail customers - both on utility bundled supply and 
RES supply.  The Commission does not agree, however, that Aggregation Suppliers 
should receive a list that contains the information of competitors.   

A primary concern for the Commission in promulgating these rules is protecting 
customer-specific information that electric utilities are required to provide to 
Governmental Aggregators pursuant to Section 1-92 of the IPA Act.  There is no 
specific statutory basis for providing any customer information to Aggregation Suppliers 
prior to a customer joining the Aggregation Program.  The Commission recognizes, 
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however, that Governmental Aggregators have the option to enter into contracts with 
Aggregation Suppliers for electric power and “related services” which could arguably 
encompass the sending of notices and performing the actual Opt-out or Opt-in process.  
The Commission is very concerned with the protection of customer information and the 
avoidance of “slamming” of customers.  It is the Aggregator Suppliers’ receipt of 
information that could enable illegal switching that drives the need for regulation. 

The Proposed Rule is written so that Governmental Aggregators will be able to 
identify customers on RES supply.  Dominion points out the rationale of Governmental 
Aggregators receiving the information of all retail customers is that they need to be able 
to answer questions; however this rationale does not extend to Aggregation Suppliers.  
If the Aggregation Supplier receives this information from the Governmental Aggregator, 
then the Aggregation Supplier should destroy it immediately.  In no circumstances, for 
either Opt-in or Opt-out should the Aggregation Supplier send notices or marketing 
regarding Aggregation Programs to customers on RES supply, as discussed further 
below.  Dominion, in response to the ALJ questions, says that the Aggregation Supplier 
should be responsible for insuring that if it receives information of ARES customer it 
should be deleted.  The Commission agrees and the Proposed Rule requires this. 

With respect to RESA’s proposal that a RES receive a notification from the utility 
when its customer is about to be switched to an Aggregation Program, there is no 
statutory basis for RESA’s request.  The Commission also finds it to be unnecessary 
because the Aggregation Suppliers, under the Proposed Rule, will not be receiving the 
customer information either.  The IPA Act only provides for the Governmental 
Aggregator to receive the customer information. 

Staff’s Draft Rule, Section 470.100(c), Transfer of Customer Information, also 
includes language regarding Plans of Governance.  According to Staff, this language is 
suggestive.  Under the statutory scheme, suggestions to a Governmental Aggregator 
regarding the Plan of Governance are the responsibility of the IPA.  This section of 
Staff’s Draft Rule addresses how customers that miss the initial enrollment will be 
allowed to join the Aggregation and, indeed, the MMC advocates against inclusion of 
any provision regarding this.  There is no evidence that the Aggregation Supplier would 
make it difficult for new customers to join the Aggregation Program.  The switching of a 
customer is subject to Part 412 and the Consumer Fraud Act, but whether the customer 
could enjoy the rates negotiated by the Governmental Aggregator would be subject to 
the agreement between the Governmental Aggregator and Aggregation Supplier.  Thus, 
it does not appear that a provision is required in this code part and the provision in 
Staff’s Draft Rule is deleted, but any customer acquired by the Aggregation Supplier 
after the opt-out period would have to comply with 505/2EE of the Consumer Fraud and 
Deceptive Business Practices Act. 

ComEd proposes that a paragraph be added to Staff’s Draft Rule stating that 
electric utilities shall not be held liable for any claims arising out of the transfer of 
customer specific information.  The Commission notes that Section 1-92(c) of IPA Act 
contains a similar limitation of liability for electric utilities based on the provision of 
information required by Section 1-92 of IPA Act and, thus, the need for it here is not 
apparent.   
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Also, the attached Proposed Rule requires that the Incumbent Aggregation 
supplier must provide a list of the current Aggregation Customers to the Governmental 
Aggregator, if requested.  Although Staff’s Draft Rule does not require this unless the 
electric utility does not have the information, it seems that the best source of information 
regarding who is receiving service from the Incumbent Aggregation Supplier would be 
the Incumbent Aggregation Supplier.  Aggregation Suppliers and utilities may still 
cooperate on a method to track this information as proposed by Staff, but responsibility 
for providing the information to a Governmental Aggregator should not be placed on the 
utility. 

The extent to which other entities regulated by the Commission are participating 
in the Municipal Aggregation process is not addressed by the Proposed Rules because 
there is an incomplete record regarding these other entities.   

B. Section 470.110 Protection of Information 
1. Staff 

According to Staff, the subsection of its Draft Rule regarding the protection of 
customer information incorporates language from Section 1-92 of the IPA Act, language 
from ComEd’s Commission-approved Rate GAP tariff, as well as modifications based 
on comments received during the workshop process. 

In response to Prairie Point’s proposal to specify that the customer-specific 
information shall not be used to market products other than RES service (Section 
470.110(a)(2) of the Proposed Rule), Staff states that it does not disagree with Prairie 
Point’s apparent intentions, but finds that the Draft Rule adequately addresses Prairie 
Point’s concerns.  Staff notes that Prairie Point’s proposed use of the term “RES 
service” could be interpreted to limit the universe of allowable services to less than that 
allowed pursuant to Section 1-92 of the IPA Act.  Section 1-92 of the IPA Act refers to 
“service agreements” for the “sale and purchase of electricity and related services and 
equipment.” 

2. Prairie Point 
Staff’s Draft Rule appropriately contains provisions to protect the confidentiality of 

customer-specific information.  It limits the use of such customer-specific information 
strictly and only to effectuate the provisions of Section 1-92 of the IPA Act.  For 
clarification purposes, Prairie Point proposes that the rule specify that the RES 
obtaining such information shall not use such customer-specific information to market 
products other than RES service by revising subparagraph (d) of Staff’s Draft Rule 
(Section 470.110(a)(2) of the Proposed Rule).  

3. Ameren 
In response to Prairie Point’s proposed language regarding how the Aggregation 

Supplier will use the customer information, Ameren’s supports Prairie Point’s proposal 
(Section 470.110(a)(2) of the Proposed Rule) with the following clarifying language: 

provide that the RES will not use the customer-specific 
information to market products other than the service the 
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RES has contracted to provide the Governmental 
Aggregator under the applicable aggregation program. 
4. CES 

CES proposes the following language be added to the end of subsection (d) of 
Staff’s Draft Rule (Section 470.110(a)(3) of the Proposed Rule): 

Except as otherwise required by record retention obligations 
imposed by applicable law, within 30 days following the end 
of the term during which the Aggregation Supplier is 
providing service to the Aggregation Program, such 
Aggregation Supplier must dispose of, delete, and/or destroy 
all customer-specific information in whatever format that is in 
its possession as a result of having been the Aggregation 
Supplier to an Aggregation Program. 
5. ICEA 

In response to Prairie Point’s proposal to limit the use of customer-specific 
information, ICEA recommends that Prairie Point’s proposed language be rejected.  
ICEA notes that the IPA Act provides that governmental entities “may solicit bids and 
enter into service agreements to facilitate for those loads the sale and purchase of 
electricity and related services and equipment.”  According to ICEA any confidential 
customer-specific information received by the Aggregation Suppliers should be used 
solely to effectuate the provision of Section 1-92, which clearly contemplates a product 
set that includes not only retail electric service but related services and equipment.  
ICEA maintains that the Draft Rule would ensure the purpose of Section 1-92 can be 
effectuated and should be approved by the Commission. 

6. BOMA 
BOMA asserts that the Draft Rule should be revised to clarify that the customer-

specific information remains the property of the specific customer.  As written, the Draft 
Rule does not aim to protect the customer from any misappropriations of its information, 
but would instead perplexingly protect the Governmental Aggregator - and even goes so 
far as to offer the PUA as a recourse for the Governmental Aggregator.  BOMA 
proposes that the rule be amended to state instead that the customer-specific 
information remains the property of the customer.  

7. MMC 
The MMC states that the provisions of Staff’s Draft Rule Section 470.100 are 

normally part of the Governmental Aggregator’s plan of operation and governance and 
the terms of the negotiated agreement between the Governmental Aggregator and 
Aggregation Supplier for electric service and other related services.  Accordingly, the 
MMC argues that the Commission is without authority and jurisdiction to adopt these 
subsections of Staff’s Draft Rule and they should be deleted. 

8. Commission Analysis and Conclusion 
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Section 470.110 of the Proposed Rule contains the uncontested provisions of 
Staff’s Draft Rule as well as the changes discussed herein.  The format has been 
modified for clarity.  

The language in Staff’s Draft Rule stating that the customer-specific information 
remains the property of the Governmental Aggregator is not supported.  As argued by 
BOMA, it is not clear that the customer-specific information is the property of the 
Governmental Aggregator and indeed it would seem to properly belong to the customer 
or even the electric utility that maintains the account numbers.  It is also not clear what 
purpose this language serves.  The Governmental Aggregator receives this information 
pursuant to the IPA Act, but the IPA Act is also clear that the Governmental Aggregator 
is subject to the limitations on the disclosure of the information described in Section 16-
122 of the PUA.  The Commission finds that this language should be deleted from the 
Proposed Rule. 

The Commission also finds that the Aggregation Supplier should be limited in the 
use of the customer information it receives.  The Section 470.110(a) of the Proposed 
Rule contains such a provision and includes ICEA’s proposal that the limitation of use 
language not be limited to electric service, but rather limited to service under 1-92 
because Aggregation Suppliers are allowed to provide services related to electric 
service. 

The requirement in Staff’s Draft Rule that the number of representatives at the 
Aggregation Supplier with access to the customer information be reasonably limited is 
vague and deleted from the Proposed Rule.  The Commission finds that the remaining 
provisions provide adequate protection for customers.  

The Commission also finds that the proposal to require that the information be 
deleted by the Aggregation Supplier within a certain number of days after the end of the 
contract between the Aggregation Supplier and the Governmental Aggregator, to be 
appropriate and is adopted in Section 470.100(a)(3). Because of the nature of an 
Aggregation Program, an Aggregation Supplier should not be able to retain customer 
information.  The resident has signed onto (or not opted out of) the community’s 
Aggregation Program - they have not signed up with any RES in particular.  When the 
Aggregation Supplier is no longer the supplier of choice, there is no reason for the 
Aggregation Supplier to keep the information, subject to the limitations as set forth in the 
language proposed by CES. 

Although it is suggested that the Aggregation Supplier be required to return 
information to the Governmental Aggregator rather than destroying it, the Proposed 
Rule requires that the Aggregation Supplier provide the Governmental Aggregator with 
a list of the Aggregation Customers pursuant to 470.100(b) and then destroy it pursuant 
to 470.200(a)(4).  The Governmental Aggregator will have the list of current customers 
from the Incumbent Aggregation Supplier and will be able to get a new list of retail 
customers from the electric utility in order to facilitate a new round of disclosures 
because of a material change in the Aggregation Program, i.e., the selection of a new 
Aggregation Supplier.  
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VI. Section 470.200 Notification to the Commission 

A. Staff 
According to Staff, this is a modified version of a proposal made by a party during 

the workshop process.  Staff is currently tracking the end date of the contracts and the 
rates based on publicly-available information.  Fees for early termination appear to Staff 
to be a worthwhile addition to the summary of aggregation program characteristics 
because the possible existence and amount of such fees are important parts of an 
aggregation contract. 

In response to the MMC’s argument regarding authority for this particular section 
of the Draft Rules, Staff states that it is clear that this section applies to RESs and the 
Commission has authority to regulate RESs in the context of aggregation. 

Also, Staff disagrees with the MMC that the deadline for filing the information is 
unclear.  Staff states that the requested information must be filed whenever the 
Governmental Aggregator decides to make the information in question public, but no 
later than three business days after the postmark of the customer disclosure. 

Staff states that it is unsure that this rule is the appropriate vehicle to address 
RESA’s proposal that compensation to municipalities be disclosed.  Staff states that 
having a list of communities that received payments from the Aggregation Supplier 
would not indicate that all, or any, of those payments would violate Section 1-92 of the 
IPA Act or an electric utility’s tariff.  Staff is not sure what RESA’s proposed language 
accomplishes. 

Staff notes, in response to Wind on the Wire’s proposal, that RES customer 
numbers and the corresponding annual load could be potentially proprietary and 
confidential.  Staff also points out that the Commission website contains a current list of 
aggregation communities with hyperlinks to almost all aggregation programs and thus 
allows for the review of the details of each individual aggregation program, including any 
potential renewable energy components. 

Staff also does not see any merit to Wind on the Wire’s proposal to push back 
the deadline for filing this information.  Staff states that the three pieces of required 
information are readily available because they will be included in the required customer 
disclosures. 

According to Staff, the subsection regarding penalties is a modified version a 
proposal made during the workshop process.  

B. CNT Energy 
CNT Energy states that customers who call CNT Energy with questions related 

to municipal aggregation have been particularly curious about aggregation rates, 
termination fees and aggregation contract end dates.  CNT Energy’s call center 
regularly refers customers to the aggregation rate information currently displayed on the 
Plug in Illinois website.  The addition of contract end dates and early termination fees 
would further improve the site’s usefulness for customers.  Consequently, CNT Energy 
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supports the Draft Rule and believes that this information should be consistently 
provided to the Commission for display on the Plug in Illinois website. 

C. MMC 
The Mayors’ Caucus states that the Commission has no authority to require 

these filings.  Further, the MMC states that the deadline for making the filings is unclear 
and recommends that the deadline should simply be a specific number of days following 
the postmark date of the customer disclosures. 

D. Wind on the Wires 
Section 470.200(a) of Staff’s Draft Rule requires the alternative retail electric 

suppliers to provide the Commission the following information: end date of the 
aggregation contract; rate; and fees for early termination.  This information will then be 
posted to the Commission website for public consumption.  Wind on the Wires 
recommends that the list of information provided by the Aggregation Supplier be 
expanded to include the following language: 

4) approximate number of members/customers and 
expected overall annual load (in MWh) participating in the 
governmental aggregation program; 
5) if RES is providing a green or clean energy product, then 
provide a description of the product and the clean energy or 
renewable requirement set by the municipality; 

Posting this information for public review and consideration, Wind on the Wires asserts, 
is beneficial to the public, other RES and electricity providers/generators and allows 
ORMD to monitor existing competitive conditions within Illinois as part of its role to 
promote safe, reliable and affordable electric service.  The municipal aggregation data 
can support changes the Commission may suggest to the legislature to promote safe, 
reliable and affordable electric service. In addition, this is the type of data that utilities 
provide the Commission about service to customers (as used in ICC Electric Sales 
Statistics) and provide the IPA in their compliance with the renewable portfolio standard. 

Also, Wind on the Wires notes that Section 470.200(a) requires Aggregation 
Suppliers to provide ORMD with the information within three days of “customer notice.”  
This term is not defined or used in the rule other than section 470.200(a), and the term 
is not defined nor used within the initiating statute 20 ILCS 3855/1-92.  Wind on the 
Wires proposes that the submission date be revised to sometime after the responses to 
the opt-in or opt-out notices are submitted. This will ensure the Aggregation Supplier 
can more completely provide information ORMD can use to monitor competitive market 
activity. As an initial proposal, Wind on the Wires suggests that the information be 
submitted two weeks after the opt-out responses are due. 

E. RESA 
RESA understands that some Aggregation Suppliers provide some form of 

compensation or other consideration to Governmental Aggregators.  RESA believes 
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that, in the interest of full disclosure, any such compensation or other consideration 
should be disclosed to the Commission.   

RESA recommends that the following language be adopted under the section 
Notifications to the Commission: 

Any payments or donations, including civic contributions and 
consulting fees, made by the Aggregation Supplier, either 
directly or indirectly, to the Governmental Aggregator. 

F. ComEd 
ComEd notes that Wind on the Wire’s proposal to disclose additional data 

appears to be aggregate data (approximate number of members/customers and 
expected overall annual load participating in the governmental aggregation program), 
but to the extent Wind on the Wire intends additional customer-specific data to be 
provided and made public, its proposal requires clarification because additional 
protective provisions would need to be added. 

G. CES 
CES recommends that the following language be added to Section 470.200(a): 

All fees, commissions, or other amounts of any kind that 
have been or may or will be paid to or received by the 
Governmental Aggregator or any agent broker or consultant 
associated with the Aggregation Program or the 
Governmental Aggregator. 

H. ICEA 
ICEA opposes CES’s recommendation regarding disclosure of fees or 

commissions.  ICEA notes that any agent, broker or consultant associated with an 
aggregation program is likely under a contractual agreement with the governmental 
aggregator, not the aggregation supplier.  Accordingly, the aggregation supplier will not 
have access to the sought after information regarding agents, brokers and consultants. 

ICEA further states that there is a distinction between commissions from “other 
amounts of any kind” which could include the reimbursement of expenses.  Most, if not 
all, Governmental Aggregators require the winning supplier to reimburse them for 
expenses resulting in the development of a municipal aggregation program, including 
costs associated with the referendum, RFP, and attorney/consulting fees.  These 
reimbursement obligations are detailed in the Plan of Governance and residents in the 
community have the opportunity to review these provisions and provide comment during 
the public hearing process.  As such, ICEA believes that further disclosure should be at 
the discretion of the Governmental Aggregator and that a rule requiring disclosure for 
the reimbursement of costs is not warranted. 
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I. Commission Analysis and Conclusion 
It appears that the point of this Aggregation Supplier filing is to have up to date 

information posted on the Commission’s website to help customers make a decision 
regarding an Aggregation Program.  Indeed, CNT Energy refers customers to the 
website to help them make informed decisions.  These filings also help ORMD to 
monitor existing competitive conditions in Illinois.  The Commission finds the argument 
of the MMC that the Commission does not have the authority to require RESs to report 
to the Commission is without merit. 

The Commission finds that Wind on the Wires’ recommendation regarding the 
annual load is not well supported.  The data will not necessarily be available when this 
filing is required.  Similarly, Wind on the Wires’ proposal regarding submission of the 
information after responses to customer disclosures are due is too late to help 
consumers make a decision regarding whether to join an Aggregation Program.  
Accordingly, these are not adopted.  Wind on the Wires’ suggestion that RESs report 
how much renewable energy is included in an aggregation offering is of interest 
generally, but also may be a determining factor for customers deciding whether to join 
an Aggregation Program.  Thus, the Commission finds it should be included in the 
Proposed Rule. 

The intent of CES’s proposal regarding disclosure of payments to municipalities 
is consistent with fully informing customers, but the proposed language is not clear 
regarding what information must be provided.  The Commission finds the language is 
too vague.  Section 470.200(5) Proposed Rule attempts to provide clarity and requires 
that the Aggregation Supplier file with the Commission a copy of the disclosure that is 
required pursuant to 1-92(f) of the IPA Act. 
VII. Section 470.210 Customer Disclosures 

A. Section 470.210(a) 
1. Staff 

With respect to arguments regarding who should send the disclosures - the 
Governmental Aggregator or the Aggregation Supplier - Staff states that the Draft Rule 
ensures that notices will be sent, but does not require the Governmental Aggregator to 
send them and provides a basis for which the RES may be required to send 
notifications if the Governmental Aggregator does not.  Staff notes that the notices will 
be sent only after the Aggregation Supplier and Governmental Aggregator have come to 
a municipal aggregation agreement.  

2. MMC 
The MMC states that the Commission lacks authority to require that particular 

notices be given that include specific material.  Also, the MMC notes the Draft Rule 
requires notifications to customers, but does not specify who should give the 
notifications.  The MMC also states that “notifications” and “disclosures” appear to be 
used interchangeably and it should be clarified if they mean the same thing or not.  

3. Commission Analysis and Conclusion 
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The IPA Act requires that, for an Opt-out Aggregation Program, the 
Governmental Aggregator shall disclose all relevant information to retail customers in 
the aggregate area.  This logically flows from the requirement that the Governmental 
Aggregator receives the names and address of all retail customers in the Aggregate 
Area.  In contrast, the IPA Act does not contain clear disclosure requirements for Opt-in 
Aggregation Programs.  The Proposed Rule requires that customer disclosures must be 
sent before any customer can be switched, regardless of whether it is an Opt-in or Opt-
out Aggregation Program. 

A strict interpretation of the IPA Act would require the Governmental Aggregator 
to send disclosures and run the opt-in or opt-out and once a customer list is developed 
then provide the information to the chosen supplier.  The Aggregation Supplier would 
only have a customer’s information if the customer were actually going to join the 
Aggregation Program.  If a Governmental Aggregator were to follow this procedure, 
under the Proposed Rule the Governmental Aggregator would verify to the Aggregation 
Supplier that the required disclosures have been sent.  In order to switch a customer, 
the Aggregation Supplier needs to know that the customer has made this decision, 
either by affirmatively choosing a supplier or by not opting-out.  Requiring the 
Governmental Authority to verify that notices have been sent if the Aggregation Supplier 
is not sending the notices, protects customers and Aggregation Suppliers by ensuring 
that 1-92 is being followed.   

Apparently, the practice is that the Governmental Aggregators give the customer 
information to Aggregation Suppliers to send notices and manage the opt-in/out 
process.  This is not the sequence of events laid out in the IPA Act.  The details of the 
customer disclosures, if sent by Aggregation Suppliers, that are contained in Section 
470.210(b), are designed to ensure that Aggregation Suppliers are not using this form of 
competition to gain an unfair competitive advantage. 

The Proposed Rule recognizes that the notice requirements of the IPA Act are 
undeniably the responsibility of the Governmental Aggregator.  Both ICEA and the MMC 
argue that Staff’s Draft Rule improperly intrudes into the realm of the municipalities’ 
responsibilities and choices.  Section 470.210(a) of the Proposed Rule, unlike Staff’s 
Draft, recognizes that the Governmental Aggregator may choose to send disclosures 
itself.  The Aggregation Supplier in this situation must have assurance that the 
customers it is switching have actually received the proper statutorily required notice 
and, thus, the Governmental Aggregator in order to aggregate its load must provide the 
Aggregation Supplier with verification that the statutorily required disclosures have been 
sent.   

B. Section 470.210(b)(2) Logo 
1. Staff 

With respect to the requirement in Staff’s Draft Rule’s that the Governmental 
Aggregator’s name and logo be included on customer disclosures, Staff states that its 
Draft Rule is based on the current practice for most aggregation notices.  Also, Staff 
maintains that it is appropriate to clarify that this should be done in all situations, unless 
the Governmental Aggregator has no logo. 
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2. ICEA 
Requiring the Governmental Aggregator’s name be used in aggregation 

disclosures is not problematic because customers need to know this in order to properly 
identify the aggregation program. However, ICEA recommends that the decision to use 
the Governmental Aggregator's logo be left to the Governmental Aggregator. As the IPA 
Act clearly states at subsection 1-92(b), Governmental Aggregators must develop a 
POG for the Aggregation Program and this is precisely the sort of detail that a POG may 
reasonably be expected to cover. In ICEA members’ experiences, the Governmental 
Aggregator’s logo is routinely used on aggregation notices.  Reproducing government 
seals or logos in sufficient detail for customers to readily identify them often requires 
color printing of fairly high resolution for the logo to appear clearly. This adds expense 
to the aggregation disclosure process. ICEA members have reported other instances 
where the Governmental Aggregator has different logos, one for the community and a 
slightly different one on its letterhead. While these instances may be limited, the 
Governmental Aggregator, which otherwise controls how and when its logo should be 
used, should be afforded the flexibility to determine what is in the best interest of its 
community and decide whether the logo should go on the envelope and/or letter. If 
Governmental Aggregators feel that the extra expense of including logos is necessary 
information for their residents to have, they will require it in their POG.  

3. Ameren 
Ameren states that in practice it has not seen the concerns raised by ICEA 

played out.  Ameren believes that including a logo or official seal greatly increases the 
probability that recipients open and review the aggregation literature sent to them.  
Indeed, Ameren states that including the government logo will help to reduce customer 
confusion. 

4. MMC 
The MMC states that the Commission lacks authority to require that particular 

notices be given that include specific material.  In addition, this proposed rule interferes 
with the Governmental Aggregator’s business operations.  For example, the Draft rule 
requires the use of a governmental logo while ignoring that these logos are the property 
of the municipal or county aggregator and that each aggregator should have the right to 
determine when and how its logo is used. 

Also, the MMC notes the Draft Rule requires notifications to customers, but does 
not specify who should give the notifications.  The MMC also states that “notifications” 
and “disclosures” appear to be used interchangeably and it should be clarified if they 
mean the same thing or not.  

5. CNT Energy 
CNT Energy states that some aggregation suppliers already include logos on 

customer notification envelopes and letters, but the practice is not universally followed.  
As a result, customers continue to confuse genuine notification letters with marketing 
materials.  CNT Energy believes that a rule requiring both the government name and 
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seal, where such a seal is available, will help customers distinguish official aggregation 
notices from other mail and take action to exercise their consumer choice. 

6. CUB 
CUB agrees with CNT Energy that the rule should require, as Staff’s Proposed 

Rule does, the government name and seal, where available.  In instances where no 
seal is available, CUB states that, at a minimum, some outward sign on the envelope 
and opt-out letter should notify customers of the Governmental Aggregator’s 
involvement so that customers do not discard an opt-out notice believing it to be 
unsolicited ARES marketing materials. 

7. CES 
CES recommends that the following language be added: 

Additionally, the statement “Important Electricity Aggregation 
Information Enclosed” must be printed conspicuously on the 
envelope. 
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8. Commission Analysis and Conclusion 
The Commission finds that the Aggregation Supplier should include the 

Governmental Aggregator’s logo, if available, on customer disclosures for either Opt-in 
or Opt-out Aggregation Programs.  This is imperative to avoid customer confusion and 
to distinguish the notice from other electric service mailings to customers.  As pointed 
out by Ameren, the logo may increase the likelihood that the notices are opened.  This 
is especially important in Opt-out Aggregation Programs. 

C. Section 470.210(b) RES service available 
1. Staff 

Staff hopes the Draft Rule’s requirement regarding a statement of the availability 
of RES service and the website information will help raise awareness about customer 
choice in general.  Staff considers it to be a general customer education provision.  In 
addition, Section 16-117(g)(1) and (2) of the PUA require both utilities and ARES to 
provide the PlugInIllinois.org web address to both residential and small commercial 
customers.  Staff notes ICEA’s concern that including information regarding the ability to 
get RES electric service could be confusing, but Staff states that the purpose of the 
disclosures is to inform customers of their electric supply options. 

2. ICEA 
Staff’s Draft Rule requires that customer disclosures include a statement 

regarding the ability to purchase supply from a RES.  ICEA recommends that this 
subsection be amended to remove this provision.  ICEA states that the purpose of 
aggregation disclosures is to provide information about the aggregation program and 
should not contain information regarding other products, unless those products have 
been agreed to by the Governmental Aggregator as part of the aggregation program 
itself. 

3. CNT Energy 
CNT Energy agrees with Staff’s view that this statement will help educate and 

raise awareness of customer choice in general. 
4. CES 

CES states that if a customer were not made aware of all of the available supply 
options, as proposed by ICEA, the customer would be lacking basic information directly 
relevant to the decision of whether to join the aggregation or opt out. The idea of 
keeping customers in the dark about their options is contrary to, and wholly inconsistent 
with, the Commission's long-standing policies of encouraging transparency, customer 
education, and full disclosure of information.  For these reasons, CES respectfully 
requests that the Commission reject ICEA's proposed modification to remove the 
requirement to disclose the availability of RES service. 

5. Commission Analysis and Conclusion 
The Commission finds that a statement regarding the availability of RES service 

should be included in disclosures.  This reflects the Commission’s concern that 
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customers may feel obligated to join the Aggregation Program because it is offered in 
conjunction with their local government and the Governmental Aggregator’s involvement 
lends weight to the offer.  Importantly, customers need to be fully aware of their options 
and fully educated before joining any Aggregation Program. 

D. Sections 470.210(b)(6) and (7) Toll-free Phone Number 
1. Staff 

Staff’s Draft Rule contains a modified version of a proposal received during the 
workshop process to require including a toll-free number in the customer disclosures.  
Staff understands that this is current practice for most aggregation notices and believes 
that this should be done for all aggregation disclosures.  

Similarly, Staff states that the Draft Rule requires a toll free telephone number to 
be included without specifying whether the Governmental Aggregator or the 
Aggregation Supplier must provide and pay for that service.  This provides a minimum 
requirement that ensures customers will have access to a toll-free customer information 
line and provides a basis for requiring the RES to set up the line, if the Governmental 
Aggregator does not. 

2. CNT Energy 
CNT Energy states that its call center has received a number of calls related to 

municipal aggregation, likely because customers are confused about where to find 
information on aggregation in their town.  A single point of contact, clearly displayed on 
the aggregation disclosure, should help alleviate customer confusion about their 
communities’ specific aggregation program. 

3. MMC 
The MMC notes that the Draft Rule does not specify who must provide and pay 

for the toll free number or the call center that will receive and respond to the calls. 
4. Commission Analysis and Conclusion 

RESs are required to maintain a customer call center where customers can 
reach a representative.  There is no reason that this information should not be included 
on the notice.  If there is not a line dedicated to Aggregation Program questions, then 
the Aggregation Supplier must ensure that its customer service reps at its 800 billing 
number are able to answer questions.  The Commission agrees with the Proposed 
Rule’s requirement that the number must be provided by the Aggregation Supplier, 
unless agreed to otherwise with the Governmental Aggregator. 

E. Section 470.210(b)(10) Net Metering credits 
1. ComEd 

In response to ICEA’s proposal to omit from the disclosures that net metering 
customers may forfeit credits, ComEd states that hiding financial consequences from 
customers is contrary to the spirit and letter of Illinois law. 
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2. ICEA  
ICEA also opposes any requirement that mandates that disclosure notices 

contain information with respect to forfeiting net metering credits. ICEA notes that RESs 
marketing to potential customers outside of the aggregation context are not similarly 
required to make disclosures in the non-aggregation context. Accordingly, ICEA 
believes there should be no requirement in this context. Statements regarding the 
impact on net metering credits on switching electric supply are better left to disclosures 
and websites specifically aimed at net metering, not to opt-out aggregation notices 
which are best left as uncluttered and concise as possible. Net metering customers who 
install the type of equipment required for net metering must also be in contact and 
receive information from the utility to become net metered. There are more appropriate 
places for the minority of net metered customers to receive this information than adding 
to an already lengthy opt-out notice. Requiring statements about what may, or may not 
occur with respect to net metering credits—statements that are applicable at this time to 
a relatively small number of customers on net metering—does not help the opt out letter 
become more readable or concise. 

ICEA respectfully suggests that customers should be notified by the utility at the 
time they are certified for net metering that they may forfeit net metering credits as a 
result of switching to a RES supplier. Whether credits are forfeited under a utility’s 
program is better explained by the relevant utility. Indeed, it is ICEA’s understanding 
that while Ameren does not require customers to forfeit their credits under these 
circumstances ComEd does.  Requiring a notice applicable to aggregations in both 
utility service territories, as the Draft Rule does, that has little to do with an aggregation 
program, and only applies to a subset of the State’s utilities, and even then only to a 
subset of customers who participate in net metering, is more likely to confuse residents 
about the aggregation program than to better inform them. 

3. CUB 
CUB states that net metering customers should be notified in the opt-out letter, in 

other communications as ICEA suggests, and in any other aggregation communications 
that participating in the aggregation could cause them to lose any credits they have built 
up.  CUB believes that the information could be delivered without confusing non net-
metering customers. 

4. Staff 
Staff believes that the small but growing number of net metering customers 

should be fully informed about their aggregation choice through the aggregation 
disclosures.  Staff also notes that the IPA Act requires that the cost to obtain service be 
disclosed and that for net metering customers, the loss of credits is equivalent to a cost 
to obtain the aggregation service. 

5. Commission Analysis and Conclusion 
The Commission understands ICEA’s concern that RESs generally don’t have to 

give notice regarding net metering credits.  The distinction here is that these customer 
need to ensure they are not accidently swept up in the opt-out process.  Also, these 
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programs have added marketability because of the Governmental Aggregator’s 
approval of the Aggregation Program.  The Commission also notes that Staff states in 
its reply brief that the disclosures are “[l]ikely the only communication from the 
Aggregation Supplier to the potential customer, prior to them actually becoming a 
customer of the Aggregation Supplier.” Staff Reply Brief at 36. 

For these reasons, the Commission finds that customers should be duly notified 
of the possibility that they may lose net metering credits if they join the Aggregation 
Program.  The Proposed rule reflects this conclusion. 
VIII. Section 470.220 Opt-out Aggregation Provisions 

A. General 
1. Staff 

According to Staff, its language clarifies that this provision applies to both the 
initial opt-out period as well as any potential subsequent opt-out periods by including the 
term “or an incumbent aggregation service.”  Part of the first sentence in this subsection 
is taken directly from Section 1-92 of the IPA Act.  The proposed requirements for pre-
paid postage, at least two opt-out methods, and a minimum of 18 calendar days for the 
opt-out period are Staff’s attempts to provide consistent and sufficient opportunities for 
customers to exercise their right to opt-out of an aggregation program.  The 18 calendar 
day minimum opt-out period is a compromise of proposals made by parties during the 
workshop process.  Staff believes that anything longer than 18 calendar days will be 
seen as detrimental to the vast majority of customers who do not opt-out of the 
aggregation program and want the monetary savings to start as soon as possible.  In 
addition, both utilities have a lengthy enrollment period that allows suppliers and retail 
customers to rescind their enrollment before the actual switch takes place.   

2. MMC 
The MMC asserts that the Commission does not have the authority to specify the 

details of notices to residential and small commercial customers.  The MMC states that 
the details of notices are frequently provided for by the Governmental Aggregator in the 
plan of operation and governance, and the Draft Rule interferes with that local authority.  
If there are specific items about notice that need addressing, the proper venue to do so 
is by amendment to the IPA Act.  

The MMC also points out that “notice” and “disclosure” seem to be used 
interchangeably in the Draft Rule and should be clarified.  Also, there are differences in 
word usage that should be clarified. 

3. Commission Analysis and Conclusion 
The inclusion of the Aggregation Supplier in this process requires that there be 

oversight to ensure that customers are not illegally switched.  Preventing illegal 
switching requires proper notification and it requires that Aggregation Suppliers have 
standard rules that must be followed.  A standard process is consistent with the 
Commission’s goal of promoting fair competition. 
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B. Opt-out Verification 
1. ComEd 

To avoid erroneously including a customer in an Aggregation Program, Sections 
470.400(b), 470.400(c), 470.500(a), 470.500(b), and 470.500(c) each include provisions 
requiring verification of a customer’s request to join an aggregation program “in the 
same manner as an electric service provider confirms a change in a customer’s 
selection of a provider of electric service under subsections (a) through (c) of Section 
505/2EE of the Consumer Fraud and Deceptive Business Practices Act.” Proposed 
Section 470.400(a), however, omits this verification requirement for a customer’s 
request to opt-out of an aggregation program. To avoid erroneously excluding a 
customer from an Aggregation Program, ComEd proposes to revise Section 470.400(a) 
to add the following similar precautionary provision: “In the event the customer elects to 
opt-out of the opt-out aggregation program, the aggregation supplier must verify such a 
customer’s request to opt out in the same manner as an electric service provider 
confirms a change in a customer’s selection of a provider of electric service under 
subsections (a) through (c) of Section 505/2EE of the Consumer Fraud and Deceptive 
Business Practices Act.” 

2. ICEA 
ICEA opposes any requirement to place a verification process upon a customer’s 

decision to opt out of an aggregation. 
3. CES 

CES opposes ComEd's suggestion. Creating such a barrier to a customer's 
ability to opt out of an aggregation program -- a program that such a customer may 
have done nothing to support and, indeed, may have voted against -- is completely 
contrary to the notion that a customer's individual preference for electric service should 
be afforded prime consideration.  According to CES, ComEd's suggestion would tilt the 
playing field in favor of aggregation over the other choices available to a customer. 

4. CUB 
In response to ComEd’s proposal to require verification of a customer’s request 

to opt-out of an aggregation program, CUB is concerned that ComEd’s proposal creates 
a potentially confusing “double” opt-out scenario.  CUB believes that one way to require 
verification while taking into account the unique nature of an opt[out program is to 
amend the language of subsections (a), (b), and (c) of Section 505/2EE of the Illinois 
Consumer Fraud Act to be consistent with the type of programs authorized by Section 
1-92 of the IPA Act. 

5. Staff 
Staff states that it fails to see the benefit in requiring such steps for customers 

simply wishing to not be part of the Aggregation Program.  In addition, such customer is 
not authorizing a switch in electric service providers, unlike the situation addressed by 
section (a) through (c) of Section 505/2DD of the Consumer Fraud and Deceptive 
Business Practices Act.  Also Staff is not aware of any customer having made an 
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informal complaint about not being included in an aggregation program.  For these 
reasons, Staff recommends not making it more cumbersome for customers to opt-out of 
aggregation programs.  

6. Commission Analysis and Conclusion 
The Commission does not see the benefit in adding extra steps for customers to 

opt-out of an Opt-out Aggregation Program.  The Commission finds it most important to 
make the process of opting out as easy as possible.  Accordingly, the Commission 
rejects ComEd’s proposal. 

C. Section 470.220(a) Opt-out Methods 
1. ICEA  

ICEA argues that the Draft Rule’s requirement to provide recipients of 
aggregation opt-out disclosures with two methods of opting-out goes beyond the 
Commission’s statutory authority, and beyond a reasonable interpretation of the IPA 
Act’s provisions. The IPA Act does not mandate the particular method or methods by 
which a resident in the aggregate area may opt-out of the Governmental Aggregator's 
program. Nor does the IPA Act compel a Governmental Aggregator to offer multiple 
avenues or methods by which a resident may express his or her desire to opt-out of the 
aggregation program. ICEA generally believes that these determinations are more 
appropriately left to the Governmental Aggregator to decide in conjunction with its 
aggregation supplier. 

ICEA is not opposed to a provision that establishes as a minimum requirement 
the ability of residents to return a postcard or similar notice via U.S. Mail to indicate their 
desire to opt-out of the aggregation program. ICEA believes communicating such intent 
via the U.S. Mail is a reasonable minimum "default" avenue or path to make available to 
residents to express their decision to opt-out of the aggregation program; and it is 
reasonable to interpret the IPA Act as at least requiring the U.S. mail as a default 
method of opting-out. 

ICEA believes that if the legislature had intended to require multiple methods of 
opt-out as a "default" or "minimum" it would have specified those additional methods in 
the IPA Act. In ICEA's opinion, proposals that mandate multiple methods of notice and 
pre-paid postage stray further into areas that Section 1-92 of the IPA Act leaves to the 
Governmental Aggregator to decide. Additional forms of notice and pre-paid postage 
can impose additional program administration costs. Some Governmental Aggregators 
are motivated to keep costs as low as possible in order to get the best price for their 
eligible customers. Other Governmental Aggregators are interested in enhancing the 
opt-out process for their residents and may instead contractually require one or more of 
the additional methods or require that the opt-out return mail be postage paid. These 
sorts of program decisions are best left to the Governmental Aggregator. Not only is the 
Governmental Aggregator directly accountable to its residents, the Governmental 
Aggregator is also in a better position to know and assess the needs and priorities of its 
residents. 
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2. MMC 
The MMC asserts that the Commission does not have the authority to specify the 

details of notices to residential and small commercial customers.  The MMC states that 
the details of notices are frequently provided for by the Governmental Aggregator in the 
plan of operation and governance, and the Draft Rule interferes with that local authority.  
If there are specific items about notice that need addressing, the proper venue to do so 
is by amendment to the IPA Act.  

3. CNT Energy 
CNT Energy supports the ability of customers to opt out by phone, e-mail or 

Internet notice in addition to mail.  Requiring a second opt-out method will increase 
customer convenience, making it easier to act before the opt-out due date. CNT Energy 
also supports the use of a postage pre-paid postcard (or similar) to keep customers 
from having to find a stamp and pay postage to opt out of an aggregation program.  In 
this electronic age, many people no longer keep stamps handy, and finding one can 
delay the return of an opt-out notice significantly, particularly in rural areas. 

4. CUB 
CUB argues that opt-out customers should receive a pre-paid postage card that 

can be returned by the consumer if she chooses to opt-out.  To require a consumer to 
buy her own stamp to opt-out of a program, which she may have not even voted on, 
places an unjustified burden to bear a cost in order to not participate in a program that 
will benefit the RES chosen by the Governmental Aggregator.  Pre-paid postage on opt-
out notices is a necessary part of fully informing electric supply customers of their 
options under an opt-out aggregation program.  The cost to perform that education is 
properly borne by the party who will benefit from the aggregation program – the 
particular RES chosen by the Governmental Aggregator.  Any RES that is unable or 
unwilling to bear this cost need not bid on governmental aggregation programs. 

5. Staff 
Staff acknowledges that the IPA Act does not specify a particular method for 

opting out and for this reason Staff recommends that the Commission establish a 
flexible, yet consistent framework for the methods a customer may use to opt-out of a 
governmental aggregation program.  Staff argues that potential customers who wish to 
opt-out of the aggregation program - who must respond or become customers - should 
not have to pay to effectuate their choice.  As for ICEA’s claim that a second opt-out 
method adds to administration costs, Staff fails to see how the ability to opt-out of an 
aggregation program via phone will materially increase (if at all) any administration 
costs when a toll-free number has to be staffed regardless of opt-out method.  The 
same can be said for e-mail or website opt-out methods.   

6. Commission Analysis and Conclusion 
The Commission is concerned that customers be adequately protected if a 

Governmental Aggregator does not itself send notice or perform the opt-out process, 
but rather has the Aggregation Supplier perform these functions.  Each customer that 
fails to opt-out is a new customer for the Aggregation Supplier and thus, there is no 
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benefit to the Aggregation Supplier to make the opt-out process simple.  Because 
Aggregation Suppliers are given the power to switch customers though the opt-out 
process, customers must be protected.  The Commission finds that a pre-paid postcard 
is appropriate as well as one additional method - phone, e-mail or internet - as chosen 
by the Aggregation Supplier and/or Governmental Aggregator.  This is not burdensome 
and protects customers.   

The Commission is concerned that the term “internet notice” is vague.  The 
Commission welcomes suggestions to make this more specific.  

D. Section 470.220(b) Opt-out Timeframe 
1. MMC 

The MMC asserts that the Commission does not have the authority to specify the 
details of notices to residential and small commercial customers.  The MMC states that 
the details of notices are frequently provided for by the Governmental Aggregator in the 
plan of operation and governance.  The Draft Rule interferes with that local authority.  If 
there are specific items about notice that need addressing, the proper venue to do so is 
by amendment to the IPA Act.  The MMC states that it is not clear what the basis is for 
the 18 day notice period. 

2. CNT Energy 
In CNT Energy’s experience, the due dates for opt-out responses are frequently 

expressed as an exact date under current practice.  Opt-out due dates are sometimes 
expressed as a number of days from postmark or the date of the notice.  CNT Energy 
has received calls from customers who find this confusing and would prefer an exact 
date.  Because this practice is not universal, CNT Energy supports Staff’s Draft Rule 
requirement. 

CNT Energy believes that a longer opt-out period is warranted, and feels strongly 
that 21 days or more would increase customers’ ability to exercise their choice.  
However, CNT Energy recognizes that the 18 day period in the Draft Rule is a 
significant improvement over current practice in some aggregation areas.  CNT Energy 
states that its call center has received calls from several customers who felt that their 
intent was thwarted by short opt-out periods.  Customers go on vacations or business 
trips that can easily last 10-15 days.  Customers misplace mail for a few days or do not 
open it until they pay their bills every two weeks.  At worst, a customer may not notice 
the change of supplier until they receive a bill.  Consequently, CNT Energy believes that 
21 days or more is needed to ensure that customers have a reasonable chance to make 
an informed choice and take action on that choice. 

3. CES 
CES recommends that language be added to give customers a full billing cycle 

from the disclosure postmark date to opt-out.  Rather than focus upon a specific number 
of days, CES recommends that the Commission provide customers with a single billing 
cycle to opt-out. 
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4. ICEA  
ICEA members that supply municipal aggregations have found that 14 days is 

the most efficient standard for opt-out periods. Opt-out periods must be designed to 
coordinate with utility enrollment processes, mailing and printing periods along with time 
for customers to receive and respond to notices. Too long and the customers 
experience long delays in enrollment and too short customers may not respond in time 
to avoid enrollment. Given how the municipal aggregation market has developed with 
respect to the opt-out period, ICEA recommends that Governmental Aggregators be left 
with the discretion to determine the opt-out period. However, if the Commission 
determines that the Draft Rules require a specific opt-out time period, then ICEA 
recommends an opt-out period of 14 days rather than the Draft Rule’s 18 days. ICEA 
believes 14 days strikes a more appropriate balance between the needs those receiving 
the notice to have time to consider their choice, and the practical considerations of the 
lead time that is needed to enroll residents who are eager to take advantage of the 
aggregation program’s offerings. ICEA finds it hard to imagine an aggregation program 
that is so complicated it takes a notice recipient more than two weeks to decide whether 
the program is right for them or not. On the other hand, ICEA’s members have 
experience with residents that are disgruntled when they do not receive the benefits of 
an aggregation program in the billing period following their receipt of the opt-out notice. 
While some Governmental Aggregators may include a longer notice period in their 
POG, ICEA believes 14 days provides a more than sufficient default period to ensure 
recipients have time to make their opt-out decisions while insuring aggregation program 
benefits are not unreasonably delayed for other residents of the municipality. 

5. Staff 
In response to parties’ arguments, Staff states that the Draft Rule recommends 

the middle ground.  Staff notes that anything longer than 18 calendar days will be seen 
as detrimental to the vast majority of the customers who do not opt-out of the 
aggregation program.  In addition, both utilities have a lengthy enrollment period that 
allows suppliers and retail customers to rescind their enrollment before the actual switch 
takes place. 

6. Commission Analysis and Conclusion 
Aggregation Programs are merely another marketing channel and should not be 

given unfair competitive advantage over other methods of competition. Because 
Aggregation Suppliers are given the power to switch customers through the opt-out 
process, customers must be protected by ensuring an adequate period to opt-out.  The 
additional notice requirement of disclosing a date certain, as opposed to just stating that 
the opt-out is due in a certain number of days, is necessary because these customers 
are being switched without the Aggregation Supplier having to comply with the 
provisions Section 505/2EE of the Consumer Fraud and Deceptive Business Practices 
Act.  The Commission finds it appropriate, as proposed by CNT Energy that the due 
date be expressed as an exact date.  

With respect to the time frame, the Commission agrees with Staff and finds that 
determining the appropriate timeframe involves a weighing of the competing interests.  
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The Commission finds it appropriate to require that the opt-out timeframe be a minimum 
of 18 days.  This leaves open the possibility that a longer timeframe can be agreed to 
with Governmental Aggregator.  A shorter timeframe overlooks the possibility of 
vacations and other reasons that could impact customers’ ability to reply to the opt-out 
disclosure in a timely manner. 

The Commission finds that customers are further protected regarding the ability 
to opt-out because Part 412 requires notice that customers can rescind contract within 
10 business days after the date of the first bill.  Also Part 412 requires that another 
notice be sent by the electric utility after which customers will have another opportunity 
to rescind contract.   

E. Fee Free Right to Terminate / Length of Contract 
1. Staff 

Staff’s Draft Rule is a compromise of proposals made during the workshop 
process as it concerns aggregation contracts that contain an early termination fee for 
the customer.  Requiring an early termination fee-free opt-out period every two years 
seems reasonable to Staff. 

In response to parties that oppose any early termination fees, Staff views early 
termination fees as an acceptable part of the terms and conditions of any electric supply 
offer as long as the fee is properly disclosed in advance.  Staff states that allowing an 
early termination fee-free opportunity every two years appears to be an appropriate 
balance between allowing Aggregation Suppliers to offer a wide variety of electric 
supply options and allowing retail customers to exit an Aggregation Program, for which 
no affirmative action is required, without paying a fee.  

In response to ICEA’s argument that this provision essentially imposes a 2 year 
cap on the term lengths, Staff disagrees.  Staff states that there is nothing in the rules to 
prevent an Aggregation Supplier from entering into a contract with a duration of more 
than two years.  All that is required is to give retail customers a chance to opt-out after 
two years without paying a fee - a supplier would still be able to offer a fixed rate for a 
term that exceeds two years.  Staff notes that the vast majority of offers by suppliers are 
two year or less in length.  Staff argues that its proposal is an appropriate middle ground 
between prohibiting termination fees altogether (the proposal by CES) and no 
restrictions regarding termination fees at all (the proposal by ICEA). 

2. MMC 
The MMC asserts that the duration of service agreements will vary from 

community to community and should be coordinated with those particular local events 
rather than being on an arbitrary schedule.  The MMC maintains that these decisions 
should be addressed as they are now – by the Governmental Aggregator in the plan of 
governance and service agreements. 

3. ICEA 
This subsection of Staff’s Draft Rule would mandate that aggregation program 

customers receive new opt-out notifications every two years, including the opportunity to 
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opt-out without incurring any termination fees. ICEA is opposed to the notion of 
mandatory, standardized renewal periods during which customers must be mailed or 
otherwise provided additional reminders of their ability to exit an aggregation program. 
This is an area where flexibility for the Governmental Aggregator is of particular value, 
because a two year opt-out requirement will essentially impose a two year cap on the 
term lengths for the RES supplying the aggregation. This is an area where the local 
knowledge of the Governmental Aggregator is essential to truly serving the needs of its 
residents through an aggregation program.  In some communities, taking a short term 
supply offer may be beneficial to residents in a volatile market while not over-committing 
if the market price is higher than the Governmental Aggregator is willing to commit to for 
a longer term.  In other communities, especially those with more fixed income residents, 
ICEA argues that the goal may be to lock up a longer-term, stable price to protect 
residents from volatility and give them better budget certainty.  Additional opt-out 
periods are also not necessary because the full terms and conditions are disclosed to 
customers in the initial opt-out mailing.  ICEA asserts that customers that do not find the 
term length attractive, whatever length it may be, will elect to opt-out of the program. 

In addition, ICEA believes that this is an area where the Draft Rules potentially 
reach beyond the Commission’s statutory authority.  Unlike Ohio where the right to opt-
out every three years is part of the governing statute (see Ohio Revised Code 
4928.20(D)), the IPA Act provides no such limitation.  The Illinois framework allows for 
more flexibility in the types of contracts Governmental Aggregators can request from 
Aggregation Suppliers. As noted above, term lengths longer than two years may be the 
right fit for one community while a one year term might be the right fit for another. 

ICEA recommends deleting this subsection in its entirety. However, if the 
Commission feels compelled to provide a rule indicating when a new round of opt-out 
notifications must be sent by a Governmental Aggregator, ICEA suggests it be limited to 
requiring a new opt-out process whenever there are material changes to the 
aggregation program or the term expire. This is more in line with how RES contracts 
with individual customers work in non-aggregation settings, and is much less likely to 
invite problems with JCAR or affected municipal entities. 

ICEA also opposes CES’s recommendation to prohibit termination fees.  ICEA 
argues that a Governmental Aggregator negotiating on behalf of its residents should – 
and does – have the legal right to agree to an offer that includes an early termination 
fee.  Residents are informed of the existence of fee in their opt-out notification letters.  
Moreover, ICEA points out that aggregation customers share the same Part 412 
protections with regard to other customer in terms of their ability to rescind without 
incurring early termination fees (Part 412.210) or termination their agreement within ten 
business days after receipt of their first bill without penalty (Part 412.230).  Accordingly, 
ICEA recommends that the Commission reject attempts to impose a blanket ban on 
early termination fees in aggregation settings other than those limited instances already 
provided for in Part 412. 
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4. CES 

CES recommends that a new subsection be added that states as follows: 
A customer taking service as part of an Opt-out Aggregation 
Program may exit the program at any time upon providing 
appropriate written notice, and under no circumstances shall 
such a customer be charged a termination, cancellation, or 
similar fee or charge of any kind by the Governmental 
Aggregator, the Aggregation Supplier, or any other person or 
entity. However, such a customer shall continue to be 
responsible for paying all applicable charges for service 
through the aggregation program accrued by that customer 
through the date that it exits the aggregation program. 

Consistent with this language, CES recommends that the disclosure of fees language 
be deleted from the Draft Rule. 

5. CUB 
In response to the CES proposal to prohibit cancellation fees for customers who 

wish to exit an opt-out aggregation program at any time, CUB states that it does not 
oppose a moratorium on cancellation fees, but notes that to ensure competitive 
neutrality such a moratorium would have to extend to contracts for energy supplied by 
any RES.  Because such a change would require amending other rules not 
contemplated by Staff’s Draft Rule or the Initiating Order in this proceeding, CUB 
believes it would be impracticable to implement this change at this time. 

6. CNT Energy 
CNT Energy supports the Draft Rule’s provision that gives customers an 

opportunity to leave an Aggregation Program without an early termination fee during a 
prescribed period every two years.  This notice and opportunity will increase customer 
engagement with their supply options and help customers to understand not only their 
current options, but the fact that other options are available in the market as well. 

In addition, CNT Energy recommends that notice be sent to customers twice: on 
the initial commencement of an opt-out aggregation program and a second time just 
before the commencement of the fee-free opt-out period.  CNT Energy finds it unlikely 
that customers will remember the opt-out period, and its exact date, if only notified two 
years in advance.  A second notice will give them the opportunity to re-examine their 
performance on the Aggregation Program and act (or not) accordingly during the opt-out 
period. 

7. Commission Analysis and Conclusion 
The Commission rejects Staff’s proposed two year fee free opt-out period.  ICEA 

notes that: 
aggregation customers share the same Part 412 protections 
with regard to other customers in terms of their ability to 
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rescind without incurring early termination fees (412.210) or 
to terminate their agreement within ten business days after 
receipt of their first bill without penalty (412.230). 

ICEA Reply Comments at 3.  The Commission finds that consumer protection can be 
adequately addressed through consumer notices.  The Proposed Rules require that the 
disclosure state the term of the contract and early termination fees.  If this is 
unsatisfactory to a customer, they can opt-out.  Importantly, the Proposed Rules also 
require that disclosures be sent every time there is a material change in the 
Aggregation, i.e., a change in rates, length of contract or Aggregation Supplier.   

ICEA argues that requiring a two-year fee free right to terminate is the same as 
imposing a two year limitation on the length of contract.  The Commission does not 
agree, but nevertheless finds that customers can be adequately protect through the 
Proposed Rule’s notice provisions.   

The Commission notes that the RES rule (Part 412) does not limit the length of 
contracts.  For that reason alone the Governmental Aggregation rules should not 
contain a limitation on the length of the contracts.  Because there is no similar protection 
for customers that individually enter into longer contracts the Commission does not see 
why RESs should be prohibited from offering municipalities longer contracts when they 
are presumably more able to negotiate a better contract than individuals.   
IX. Section 470.230 Opt-in Aggregation Provisions 

A. MMC 
The MMC asserts that the Commission does not have the authority to specify the 

details of notices to residential and small commercial customers.  The MMC states that 
the details of notices are frequently provided for by the Governmental Aggregator in the 
plan of operation and governance, and the Draft Rule interferes with that local authority.  
If there are specific items about notice that need addressing, the proper venue to do so 
is by amendment to the IPA Act.  

Also, the MMC questions whether the Draft Rule is intended to apply to long-
standing “affinity” programs that have provided the ability for customers to sign up for a 
group rate for electricity. 

B. Staff 
Staff states that this subsection makes it clear that the Aggregation Supplier 

needs to have affirmative switch authorizations from each opt-in customer.  However, 
as established in proposed subsection 470.100(a), the governmental aggregator will 
receive the customer account numbers from the utility. 

Staff states that it is unsure what the MMC considers to be long-standing affinity 
programs and believes that Opt-in Aggregation Program is clearly defined in the Draft 
Rule. 

This is intended to apply to initial as well as subsequent aggregation programs 
and therefore recommends not adopting ICEA’s correction.  
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C. ICEA 
The Proposed Rules at Section 470.500(a) require the Governmental Aggregator 

to provide notice to customers that switching to its service they may forfeit net metering 
credits.  For the same reasons ICEA stated in its comments to 470.400(a) & (b) it is not 
appropriate to include such a notice in opt-in notifications, and ICEA’s suggested 
changes remove this requirement. 

In addition to the net metering provision, ICEA corrected what it believes to be a 
typo in the Proposed Rule. ICEA believes that subsection a) applies to fixed-utility 
service, subsection b) applies to non-aggregation RES service, and subsection c) 
applies to utility hourly service.  Assuming this is consistent with the Rule’s intent, then 
subsection a) should be limited to utility fixed-price service since an opt-in aggregation 
service and an “existing aggregation service” is mutually exclusive. 

D. Commission Analysis and Conclusion 
Customers of both Opt-in and Opt-out Aggregation Programs must be fully 

informed regarding the Aggregation Program.  The Commission finds that in order to 
better inform consumers of all their options under the PUA all disclosures should be 
complete.  The disclosures will have the weight and authority of the Governmental 
Aggregator and it is important that consumers not feel that they must join the program.  
The Proposed Rule is organized to reflect that the general disclosure requirements are 
the same, regardless of the type of Aggregation Program. 

For Opt-in Aggregation Programs, the Proposed Rule requires that an 
Aggregation Supplier comply with of Section 505/2EE of the Consumer Fraud and 
Deceptive Business Practices Act and that customers be informed of the steps 
necessary to join.  The general disclosure requirements of Section 470.210 of the 
Proposed Rule should provide adequate notice to customers.   
X. Section 470.240 RES Customers 

A. Staff 
In Staff’s view, the Draft Rule strikes the right balance between properly 

informing all residential and small commercial customers in a community pursuing 
governmental aggregation and recognizing the fact that some customers have 
previously taken affirmative action to pick their preferred electricity supplier.  Staff notes 
that its Draft Rule has been expressly drafted to avoid the potential “slamming” or 
improper switching of existing RES customers.  Staff states that its Draft Rule requires 
the customer disclosures to include a statement to “remind customers that their current 
RES contract might include fees for early contract termination”, prohibits price 
comparisons and makes it clear that an existing RES customer has to take affirmative 
action to join an Aggregation Program. 

In response to ICEA’s concerns regarding the expense of sending disclosures to 
RES customers, Staff opines that the rules should parallel the requirements of Section 
1-92 of the IPA Act, which requires residential and small commercial retail customers to 
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be fully informed that they have the right to opt out of the aggregation program.  Staff 
does not believe the rules should limit the recipients of these disclosures.  

Staff believes it is in the best interest of all parties involved in an aggregation 
situation to have all customers, including existing RES customers, informed about the 
particulars of the aggregation program.  Staff’s Draft Rule allows the Governmental 
Aggregator to inform RES customers about the aggregation program without 
automatically including those customers in the aggregation program.  The proposed 
subsection clarifies that RES customers must affirmatively join the aggregation program 
and that it is the responsibility of the aggregation supplier to confirm such a change in 
electric supply service in accordance with subsections (a) through (c) of Section 505-
2EE of the Consumer Fraud and Deceptive Business Practices Act. 

B. Dominion 
Dominion agrees with the comments of Prairie Point that customers who have 

already selected a supplier should not be automatically enrolled in an opt-out 
aggregation program. 

C. CUB 
CUB supports Staff’s rule as written regarding the notices to be sent to RES 

customers because it properly preserves a consumer’s choice.  Presenting a consumer 
with another choice (governmentally aggregated supply) in no way invalidates that 
consumer’s initial choice (hourly or ARES supply); it merely presents the full portfolio of 
electricity supply choices from which the consumer should be able to choose.  CUB 
opines that failing to inform these consumers of the new product choice would 
unjustifiably limit those consumers’ right to make a full and complete choice and it would 
privilege non-aggregation RES supply and hourly pricing customers above those 
customers of the IPA-procured default supply.  This is because IPA customers would be 
the only customers available to the Governmental Aggregator for inclusion in an 
Aggregation Program, implying that those customers have made no “choice” to remain 
with IPA-procured default supply.  CUB states that the Commission should rightfully be 
concerned with preserving a consumer’s fully informed choice of electricity supplier and 
should therefore adopt Staff’s Draft Rule in full. 

D. ICEA 
ICEA notes that under the Draft Rules, notice to customers receiving or pending 

to receive non-aggregation RES service is made mandatory.  ICEA believes this is an 
area where the Governmental Aggregator is in a better position to evaluate whether 
these residents would benefit from such a notice. 

Because of their contractual obligations, many customers currently on RES 
service or with a switch to RES service pending may be responsible for early 
termination fees if they elect to leave their current supplier and join an aggregation 
program.  The increased expense associated with providing notice to a group of 
residents that are potentially less likely to switch makes it more sensible to leave the 
decision whether to provide notice to these residents to the Governmental Aggregator. 
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ICEA informs the Commission that under current practice Governmental 
Aggregators do not send opt-out letters to RES customers. 

In response to CES’s proposal to prohibit the mailing of disclosures to RES 
customers, ICEA states that whether or not to engage in such a mailing appears to 
ICEA to be a decision the IPA leaves to the governmental aggregator to make.  ICEA 
agrees with CES that if a Governmental Aggregator engages in such a mailing, special 
attention must be given by the Governmental Aggregator to tone and content to ensure 
that residents who have already chosen a retail electric supplier are not confused as to 
their supplier status or their energy options by the letter they receive. 

E. Prairie Point 
Prairie Point notes that Staff’s proposed Section 470.400 appropriately contains 

provisions that require compliance with Section 2EE of the Consumer Fraud and 
Deceptive Business Practices Act (815 ILCS 505/2EE) establishing requirements an 
ARES must follow before submitting or executing a change in a subscriber’s selection of 
a provider of electric service. However, the Proposed Rule does not make clear its 
implied assumption that customers who have already selected a supplier may not be 
automatically enrolled by a RES through an opt-out aggregation program. Prairie Point 
proposes that the rule make that assumption specific by adding a new subparagraph (a) 
as follows: 

If the Governmental Aggregator operates under an opt-out 
program and a residential or small commercial retail 
customer is receiving or pending to receive per the utility’s 
records service from a RES as a Non-Aggregation Customer 
or from a utility under utility hourly service, the customer 
shall not be automatically enrolled by the RES in the relevant 
municipal or county opt-out program. Such customers shall 
receive the applicable disclosures described in this Section, 
and nothing herein shall prohibit such customers from taking 
the affirmative actions needed in order to join the 
Aggregation Program as described in the disclosure. 

F. RESA  
RESA argues that this whole paragraph should be deleted.  In addition, RESA 

states that there should be a provision that allows customers to discontinue participation 
in the program at a later date. RESA also proposes to add a paragraph to this section 
specifying the procedure by which a Non-Aggregation customer may switch from his or 
her existing RES and join the Aggregation Program, as well as a procedure allowing the 
incumbent RES, with customer authorization, to cancel the switch. 

RESA also proposes that the following requirement be included in the rules 
regarding RES customers. 

The Non-Aggregation Customer shall have seven business 
days from the date of the Aggregation Supplier’s notice to 
the incumbent RES to rescind its opt-in to the Aggregation 
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Program by notifying the Aggregation Supplier by mail, 
telephone, or email. Alternatively, an incumbent RES may 
cancel a pending opt-in enrollment on behalf of the 
customer, with specific authorization from the customer to 
cancel the pending enrollment in the Aggregation Program. 

G. ComEd 
In response to RESA’s proposal to allow a customer seven business days to 

rescind and allow the customer’s current RES to rescind on their behalf, ComEd states 
that Part 412 addresses the rescission issue.  Section 412.210 provides for ten calendar 
days for customers to rescind a RES contract. 

H. First Energy 
First Energy strongly disagrees with RESA’s characterization that a municipality 

providing information to ARES customers so that they can make the informed choice to 
join either an opt-out or opt-in aggregation program is somehow “slamming.  
“Slamming” occurs when a customer is switched to another supplier without the 
customer’s consent.  A customer making an affirmative choice verified in the manner 
required by Illinois law is not even in the same ballpark. 

I. CES 
CES provides language that prohibits disclosures from being sent to RES 

customers, unless requested by the RES customer.  CES is adamant that RES 
customers should not be swept up in opt-out aggregations.  CES argues that once a 
customer has switched to RES service that switch should be respected and legally 
protected.  

J. Commission Analysis and Conclusion 
The attached Proposed Rule is arranged differently than Staff’s Draft Rule.  This 

is an attempt to make the rules more readable and to reflect that whether it’s an opt-in 
or opt-out Aggregation Program, RES customers will have to opt-in.  Although there 
does not seem to be disagreement with this conclusion, it bears repeating.  To find 
otherwise would be improperly breaking the contract between the end-user and the 
RES.  In order to ensure that the relationship between a customer and his/her chosen 
RES is respected, the Commission finds that the rules need to explicitly state that a 
customer must not be switched without affirmative action on his/her part, consistent with 
the switching rules.   

The only apparent issue is whether RES customers should even receive notice of 
Aggregation Programs.  The Commission does not agree with Staff that notice to RES 
customers should be required if the Aggregation Supplier is sending the notice.  
Notably, ICEA informs the Commission that “common industry practice to date is for 
governmental entities to only send opt-out letters to customers who are on utility 
bundled supply.”  These customers have chosen a RES supplier already; the 
Commission is reluctant to require this notice to be sent which would require 
Governmental Aggregators to give information regarding RES customers to their 

Exhibit 1



12-0456 

47 
 

competitors - Aggregation Suppliers.  The Commission makes no finding regarding to 
whom the governmental entity must send notice, but the Aggregation Supplier should 
not send disclosures to RES customers or even receive RES customer information.  
The Proposed Rule also requires that if an Aggregation Supplier does receive 
information of RES customers, it should be returned or destroyed.  To find otherwise 
would unfairly tilt the competitive playing field. 

With respect to RESA’s proposal to allow a seven day rescission period, the 
Commission sees no reason why the Part 412 Rules would not apply customer to 
Aggregation Programs.  Thus, there is no reason to have a provision in these rules that 
duplicate those rules. 
XI. Utility Hourly Service 

A. Staff 
The utility hourly service section of Staff’s Draft Rule contains a few modifications 

to reflect that this notice goes to customers who have affirmatively switched to the 
utility’s hourly service on their own. 

Staff believes it is in the best interest of all parties involved in aggregation to 
have all customers, including utility hourly service customers, be informed about the 
particulars of the aggregation program.  This subsection allows the Governmental 
Aggregator to inform utility hourly service customers about the Aggregation Program 
without automatically including those customers in the aggregation program.  According 
to Staff, this subsection clarifies that utility hourly service customers must affirmatively 
join the aggregation program and that it is the responsibility of the aggregation supplier 
to confirm such a change in electric supply service in accordance with subsections (a) 
through (c) of Section 505/2EE of the Consumer Fraud and Deceptive Business 
Practices Act.  815 ILCS 505, et seq. 

In response to ICEA’s concerns regarding the expense of sending disclosures to 
hourly customers, Staff opines that the rules should parallel the requirements of Section 
1-92 of the IPA Act, which requires residential and small commercial retail customers to 
be fully informed that they have the right to opt out of the aggregation program.  Staff 
does not believe the rules should limit the recipients of these disclosures.  

Staff argues that ICEA’s position that the Governmental Aggregator should 
decide whether RES customers and hourly customers should receive the disclosures 
violates requirements of the PUA that RESs must not discriminate amongst potential 
customers based on locality.  Staff argues that if the decision is left to the local 
Governmental Aggregator, then the Aggregation Supplier will be offering different 
services based on location.  Staff notes that its Draft Rule requires that notice be sent, 
but that an hourly service customer must affirmatively join both the opt-in and opt-in 
programs.  

B. ICEA 
ICEA maintains that discretion to provide the notification to customers on utility 

hourly service should be left to the Governmental Aggregator. A Governmental 
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Aggregator is in the best position to evaluate whether its program is likely to provide 
hourly service customers an attractive alternative. The Governmental Aggregator should 
decide the scope of any aggregation program, which may rationally exclude these 
residents from the notifications if the expense of the notice is likely to exceed the 
benefits to residents of the municipality on hourly service. ICEA’s suggested changes 
address both concerns. 

As with Section 470.400(a), Section 470.400(b) includes a requirement for notice 
to customers on utility hourly service that, by switching to the aggregation program, they 
may forfeit net metering credits.  ICEA recommends that this disclosure requirement be 
eliminated. 

C. CNT Energy 
CNT Energy supports the Draft Rule’s additional notice requirements for hourly 

service customers, including a reminder that a customer’s request to join the 
Aggregation Program may be denied if the customer is still within the first year of hourly 
service, a prohibition on comparing the proposed aggregation rate to the utility’s fixed-
price service rate, and a statement that savings may depend on customers’ actual 
hourly use patterns and may vary.  These notification requirements will help customers 
make informed decision and take timely action. 

CNT Energy supports this portion of the Draft rule, which would give residential 
hourly pricing customers an opt-in notification so that they may decide whether to join 
an aggregation program.  An opt-in opportunity is the most appropriate way to approach 
residential hourly pricing customers, who have already taken action to move away from 
fixed-price utility supply.  CNT Energy states that in its experience, residential hourly 
pricing customers are likely to make deliberate decisions based on the aggregation 
program notice.  These customers are engaged with their electricity supply and the very 
nature of hourly pricing requires them to manage their bills by paying attention to the 
amount and time of electricity use and electricity rates.  In contrast, opt-out programs 
are designed to lead to an improved outcome for customers who are relatively 
disengaged, or when barriers to change are high.  Neither of these conditions applies to 
residential hourly pricing customers.  Consequently, an opt-in approach is fitting for 
them. 

D. CUB 
CUB supports Staff’s rule as written because it ensures that hourly pricing 

customers must also be presented with the opportunity to opt-in to a governmental 
aggregation program.  CUB opines that presenting a consumer with another choice 
(governmentally aggregated supply) in no way invalidates that consumer’s initial choice; 
it merely presents the full portfolio of electricity supply choices among which the 
consumer should be able to choose.  CUB opines that failing to inform these consumers 
of the new product choice would unjustifiably limit those consumers’ right to make a full 
and complete choice and it would privilege non-aggregation RES supply and hourly 
pricing customers above those customers of the IPA-procured default supply.  This is 
because IPA customers would be the only customers available to the Governmental 
Aggregator for inclusion in an aggregation program, implying that those customers have 
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made no “choice” to remain with IPA-procured default supply.  CUB states that the 
Commission should be concerned with preserving a consumer’s full and informed 
choice of electricity supplier and should therefore adopt Staff’s Draft Rule in full. 

E. Commission Analysis and Conclusion 
The attached Proposed Rule is arranged differently than Staff’s Draft Rule.  This 

is an attempt to make the rules more readable and to reflect that whether it’s an opt-in 
or opt-out aggregation, hourly service customers will have to opt-in. 

The only dispute seems to be whether these customers should get notice at all 
regarding the Aggregation Program.  On one side there is concern that these customers 
will hear about the municipal aggregation from another source and wonder why they 
haven’t received any official notice of it and on the other side there is concern that the 
customers will wonder why they’re getting notice and why they are being treated 
differently (having to opt in to an otherwise opt out program).   

ICEA argues that it is best left to the discretion of the Governmental Aggregator 
to determine if these customers should get notice of the Aggregation Program.  The 
Commission agrees.  The attached Proposed Rule requires notice unless a different 
agreement has been reached between the Aggregation Supplier and the Governmental 
Aggregator. The Commission recognizes that there is an added expense for extra 
disclosures. 
XII. Penalties 

A. ComEd 
ComEd proposes to delete this Section because it merely restates existing law. 

For example, Section 5-101 of the PUA requires that “[e]very public utility shall obey 
and comply with each and every requirement of this Act and every order, decision, 
direction, rule or regulation made or prescribed by the Commission in the matters herein 
specified….” 220 ILCS 5/5-101.  Moreover, the PUA imposes penalties for violations of 
its provisions and Commission orders and rules. See 220 ILCS 5/5-202. Further, these 
penalty provisions extend to “any corporation other than a public utility” that fails to 
“obey, observe, or comply with any order, decision, rule, regulation, direction, or 
requirement … of the Commission….” Id. The Failure to Comply Section of the Draft 
Rule, however, adds nothing to these existing PUA provisions. Notably, although the 
Draft Rule addresses the variety of actors involved in municipal aggregation, the Failure 
to Comply section fails to address how a customer aggrieved by an entity other than a 
utility or RES could bring a complaint. ComEd accordingly recommends that the Draft 
Rule either revise this section to fully address the scope of its provisions and violations 
thereof or delete what are currently redundant provisions. 

B. MMC 
The MMC states that it is unclear whether the Commission proposes to impose 

fines and penalties on Governmental Aggregators under this Section.  If so, the 
Commission’s source of authority to do so is not evident to the MMC.   
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C. Staff 
Staff notes that the PUA provides for fines and penalties for RESs for failing to 

comply with the requirements of the PUA and regulations applicable to them and the 
Commission is well within its authority to restate that these penalties and fines are 
applicable for violations or failures to comply with the Proposed Rules. City of Chicago 
v. Illinois Commerce Commission 79 Ill. 2d 213, 402 N.E.2d 595 (1980); 220 ILCS 5/16-
104(b); see 220 ILCS 5/16-115B; 220 ILCS 5/202; 220 ILCS 5/203.  The Commission 
should reject ComEd’s argument to the contrary.  Staff believes this subsection clarifies 
the potential fines and penalties faced by utilities and RESs for violations of these 
proposed rules, and indeed, clarifies the parties against whom fines and penalties could 
be assessed.  Staff states that the Draft Rule does not apply to Governmental 
Aggregators, and Staff recognizes that the Commission does not have regulatory 
authority over Governmental Aggregators.  Furthermore, the rules set out requirements 
only applicable to utilities and RESs, so logically, “any violation of any rules set out in 
this Part” would only be applicable to utilities and RESs. Therefore, the Commission 
should reject the arguments of the MMC and ComEd. 

D. CES 
CES proposes that the following provision be added to this subsection of the 

Draft Rule: 
Nothing in these Rules shall be construed to modify or limit 
the rights of RESs to market their services to Illinois 
consumers, including consumers located within a jurisdiction 
that has or is contemplating having an Aggregation Program 

E. ICEA 
ICEA agrees with CES’s proposed language regarding the marketing of RES 

service. 

F. Commission Analysis and Conclusion 
The Commission finds, and the Proposed Rules are clear, that RESs and utilities 

will be subject to fines.  The Proposed Rule contains obligations for RESs and utilities 
for which they can be fined.  This adds clarity and possibly reduces an argument down 
the road that fines cannot be assessed for failure to comply with these rules.  
Accordingly, the Commission includes this provision in the Proposed Rules.   

It is the ability of the Commission to impose fines for failing to comply with these 
rules that lends further support for these rules.  ICEA states, in response to the ALJ 
questions, that the Governmental Aggregator ensures that notices are sent through 
contractual provisions, but it is the Commission that has the power to ensure that RES 
acting fairly in the competitive marketplace. 

The Commission finds that CES’s proposal is not appropriately included in the 
Proposed Rule.  This rule covers the transfer of information between the various players 
in municipal aggregation, reports to the Commission and notices to consumers, and not 
RES marketing.   
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In response to the ALJ’s questions, RESA posits that the Aggregation Supplier 
would maintain records of the notices being sent subject to Commission Staff review.  
The Proposed Rule does not address this and it is not clear whether there should there 
be a reporting requirement regarding the sending of disclosures. 
XIII. Cost Allocation 

A. BOMA 
According to BOMA, the additional costs that the electric utility incurs to comply 

with these rules should only be allocated to the customers that these rules specifically 
target: residential and small commercial customers.  BOMA recommends that an 
additional “Cost Allocation” section be added to the Draft Rule and contain the following: 

Any additional costs incurred by an electric utility as a result 
of compliance with this Part shall be allocated to the 
residential and small commercial retail customer classes. 

B. Commission Analysis and Conclusion 
BOMA’s proposal to include a cost allocation provision was provided in its Reply 

Comments (it did not participate in the initial round).  No party has had an opportunity to 
respond.  The Commission is not convinced that these rule provisions are the proper 
vehicle to discuss cost allocation, which may be better addressed in the ratemaking 
setting.  The Commission’s rules contain many obligations on utilities without discussing 
cost allocation.  Without further support and explanation, BOMA’s proposal cannot be 
adopted.   
XIV. Findings and Ordering Paragraphs 

The Commission, having considered the entire record and being fully advised in 
the premises, is of the opinion and finds that: 

(1) the Commission has jurisdiction over the subject matter herein; 
 

(2) the recitals of fact set forth in prefatory portion of this Order are supported 
by the record and are hereby adopted as findings of fact; 
 

(3) this proceeding is a rulemaking and should be conducted as such; 
 

(4) the proposed Rule 470, 83 Ill. Adm. Code 470, as reflected in the attached 
Appendix, should be submitted to the Secretary of State to begin the first 
notice period. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
proposed Rule 470, 83 Ill. Adm. Code 470, as reflected in the attached Appendix, be 
submitted to the Secretary of State pursuant to Section 5-40 of the Illinois Administrative 
Procedure Act. 

IT IS FURTHER ORDERED that this proceeding is a rulemaking and shall be 
conducted as such and not as a contested case. 
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IT IS FURTHER ORDERED that this Order is not final and is not subject to the 
Administrative Review Law. 
 
DATED:      June 26, 2013 
BRIEFS ON EXCEPTIONS DUE:   July 17, 2013 
REPLY BRIEFS ON EXCEPTIONS DUE: July 31, 2013 
 
       Leslie Haynes, 
       Administrative Law Judge 
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