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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
NORTH SHORE GAS COMPANY    ) 
        ) 
Proposed General Increase In Rates For   ) 
Gas Service       ) 12-0511 
        ) 
        ) (Cons.) 
THE PEOPLE GAS LIGHT AND COKE COMPANY  ) 

) 12-0512  
Proposed General Rate Increase In Rates For   ) 
Gas Service.       ) 
 

APPLICATION FOR REHEARING OF THE CITIZENS UTILITY BOARD 
AND THE CITY OF CHICAGO 

 
 NOW COME the Citizens Utility Board (“CUB”), through its attorneys, and the City of 

Chicago by Stephen Patton, Corporation Counsel, (“City”, jointly,“CUB-City”), pursuant to 

section 200.880 of the Rules of Practice of the Illinois Commerce Commission (the 

“Commission” or “ICC”), (“Rules”), 83 Ill. Admin. Code § 200.880, to file their Application for 

Rehearing to the Commission’s Final Order regarding the  proposed general increase in natural 

gas rates of North Shore Gas Company (“North Shore” or “NS”) and the Peoples Gas Light and 

Coke Company (“Peoples” or “PGL”), (collectively “NS-PGL,” or “the Utilities”).  The sections 

of this brief are organized in accordance with the structure of the Final Order. 

 
I. INTRODUCTION 

 Many of the Commission Final Order’s conclusions were clearly indicated by the record 

evidence.  Nonetheless, certain of those decisions are of special importance to the ratepayers of 

North Shore Gas Company (“North Shore” or “NS”) and the Peoples Gas Light and Coke 

Company (“Peoples” or “PGL”), (collectively “NS-PGL,” or “the Utilities”).  In particular, the 
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Order rejects the Utilities’ attempt to artificially inflate their revenue requirements (and rates) by 

using a year-end rate base with the future test year they selected.  The Commission also rejected 

the Utilities’ request for an increased return, which would have inflated the Utilities’ charges to 

ratepayers.  CUB-City and Chicago residents are particularly gratified that the Commission 

ordered appropriate oversight of PGL’s program to accelerate replacement of long-neglected, 

corroded pipes beneath Chicago.  That oversight should assure timely and efficient performance 

of the replacement program and prudent use of the significant expenditures required to complete 

the delayed replacements – expenditures that will be funded by Chicago ratepayers.   

As to other portions of the Order, CUB-City ask that the Commission reconsider the 

Order’s determinations on a small number of issues concerning costs included in the Utilities’ 

rates and the approved rate design for the Utilities.  In particular, CUB-City seek rehearing of the 

Commission’s decisions on the following issues.   

1) 2012 Net Operating Losses – The Commission incorrectly allowed the Utilities to 

reflect a Net Operating Loss for 2012 in rate base, despite disqualifying evidence 

presented by CUB-City, the People of the State of Illinois, and supported by 

Commission Staff, and procedural problems that prejudiced ratepayers.  The 

Commission permitted this last minute revenue requirement increase, even though the 

Utilities admit knowing of the 2012 NOL since the inception of the case, at that time 

claiming it would not affect their rate base.  The Commission accepted the Utilities’ 

false claims of “new facts” – presented when no other party could respond in 

testimony—supposedly validating the 2012 NOL cost.  The Utilities arguments are 

untrue, and the 2012 NOL should be disallowed.  
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2) Incentive Compensation – Although no party claimed or proved net benefits to 

ratepayers from the O&M metric in the Utilities’ incentive compensation plan – a 

plan not in the record—the Commission allowed recovery of claimed plan costs.  The 

Commission must reconsider this decision and comply with Illinois law requiring that 

incentive compensation costs provide net benefits to ratepayers to recover them. 

3) Vacancy Adjustment – The Commission’s decision defies common sense by 

assuming there will not be a single position vacancy –from either planned but unfilled 

positions or employee turnover – during the test year.  The Utilities’ historical 

experience shows that it is unlikely that every planned position would be filled 

continuously for every day of the test year.   

4) Cross Bore Program – The Commission ignored the evidence presented by its own 

Staff that the Utilities’ procedures for identifying potential cross bores were either 

inadequate or not followed.  Instead, the Commission allowed recovery of cross bore 

remediation program costs, which could and should have been avoided if the Utilities 

had done their work right the first time.    

5) CDOT Regulations – The Commission accepted the Utilities’ speculative estimate of 

their costs of complying with recently enacted City regulations governing excavations 

and other work in City streets and rights of way, ignoring the lower costs actually 

incurred by the Utilities during the period the regulations have been in effect.  Those 

costs lack substantial evidentiary support based on the entire record, and the Order 

does not articulate findings and analysis or reasoning that are adequate to support its 

conclusion.  The costs approved are therefore unlawful, and must be disallowed.   
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6) Invested Capital Tax (“ICT”) – The Commission rejected use of the ICT amount that 

will be recorded by the Utilities during the test year used in setting the Utilities’ rates.  

Instead the Order uses a calculated result that is inconsistent with the calculation used 

by the relevant taxing body and by the Utilities’ accountants.  The approved tax 

amount lacks substantial evidentiary support based on the entire record, and the Order 

does not articulate findings and analysis or reasoning that are adequate to explain its 

conclusion.  The costs approved are therefore unlawful, and must be disallowed.   

7) Rate Design – The Commission declined to adopt the only proposed rate design that 

(a)  adheres to the record data capturing the Utilities’ actual costs and (b) provides a 

precise allocation of the demand costs in the record.  Instead the Order adopts an 

approach that rejects use of the Utilities’ actual costs (as allocated based on 

causation) in setting their rates.  The Commission’s stated policy bases for its 

previous similar deviations from cost based rates are no longer applicable.  The rate 

design adopted in the Order is not supported by substantial evidence based on the 

entire record.  And the Order does not articulate findings, conclusions, and reasoning 

(including supposed policy bases) that adequately support the rate structure approved, 

instead unlawfully imposing the burden of proof on parties offering alternative 

proposals.  This deviation from cost-based rates is arbitrary, lacks substantial support 

based on the entire record, and is without an adequate articulation of lawful 

justification.  The Order’s rate design determination is unlawful and must be reversed.   
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VI. RATE BASE 
B. Contested Issues 

5. Net Operating Losses 
  a. Introduction 

CUB and the City urge the Commission to re-evaluate its decision to reflect the 2012 Net 

Operating Loss (“NOL”) in rate base.  That decision was based on the false belief that “new 

facts” came to light during the case that supported last minute recognition of the 2012 NOL.  The 

Utilities knew of the 2012 NOL from the start of the case – they informed the parties that the 

Utilities were aware that the 2012 bonus tax depreciation benefit would result in an NOL for that 

year, but asserted that is would not affect the Utilities’ revenue requirement in this case because 

their parent company, Integrys Energy Group, Inc. (“TEG”), would use it.  Staff Cross Ex. 12, 

Staff Cross Ex. 13.   

The Final Order is incorrect that the 2012 NOL was not known until the Utilities closed 

their 2012 books, or until the American Taxpayer Relief Act of 2012 (“ATRA”) was enacted.  

Final Order at 99.  In fact, the ATRA impacted only 2013 bonus tax depreciation, and had no 

effect on 2012 taxes.  No party disputes that.  The only impact that closing 2012 books had was 

that it apparently caused the Utilities to change their minds about the allocation of the NOL that 

they knew existed all along, and to use its benefit at the last possible opportunity in this case. 

CUB and the AG presented ample, compelling evidence to demonstrate the Utilities’ 

knowledge of the NOL.  In its Reply Brief, Staff changed its position and agreed with CUB/AG 

that the 2012 NOL should be removed from the revenue requirement.  Staff Reply Br. at 35.  The 

Commission should reconsider its decision on this issue on rehearing and correct the 

misstatements in the Final Order. 
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 b. Background  

For 2012, the Utilities were allowed to take advantage of 50% bonus tax depreciation for 

certain new depreciable assets with a recovery period of 20 years or less.  See Smith, CUB-City 

Ex. 2.0, 45:996-1001.  Therefore, rather than depreciating the asset equally over its life, a 

company (or utility) could depreciate 50% of the asset in its first year.  For example, if a 

qualifying asset was worth $250,000 and was expected to last 20 years, per normal accounting 

rules, $12,500 should be charged per year to the company’s expenses.  Using bonus depreciation, 

the utility could deduct 50% of the purchase price of the asset, $125,000, rather than only 

$12,500, in 2012.  If the company’s net profit for 2012 was $100,000, then after the $125,000 

deduction, the company would have a NOL of $25,000.  

A NOL, if caused by differences between book and federal income tax depreciation is 

required by federal tax regulations to be normalized, and increases rate base.  The rate base 

increase occurs because NOL decreases accumulated deferred income taxes (“ADIT”), and 

ADIT decreases rate base.  See Feb 8 tr. 82:7-21.  The Utilities stated that PGL-NS would incur 

an NOL for 2012 on a stand-alone basis but TEG would be able to use the PGL and NS NOLs 

for 2012 to reduce current or prior tax obligations of the consolidated group.  Staff Cross 

Exhibits 12 and 13, (“Similarly, for 2013, Peoples Gas would incur a NOL on a stand-alone 

basis, but TEG consolidated was assumed to absorb it.  This assumption was disclosed on 

Schedule G-5.”).  That response was provided in October, 2012; therefore, at that time, the 

Utilities were aware that the 2012 tax benefit would result in an NOL for that year.  Staff Cross 

Ex. 12, Staff Cross Ex. 13.  Thus, in all their case filings before surrebuttal, the Utilities did not 

reflect any ADIT impact of 2012 NOLs in their rate base and stated that the Utilities’ 2012 
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deductions, including 2012 bonus tax depreciation, would be usable in the TEG consolidated 

return, so there was no ADIT impact on the utilities for 2012 NOLs.   

  c. Utilities’ Change in Position 

The Utilities changed their position dramatically on surrebuttal, at which point other 

parties had no opportunity to present rebutting evidence.  While the Utilities made the 

appropriate adjustment to reflect the availability of 2013 bonus depreciation following the 

passage of the ATRA, they also stepped backward and claimed the existence of stand-alone NOL 

amounts not just for 2013 but also for 2012.  NS-PGL Ex. 46.0, 36:868-76.  The Utilities’ update 

to reflect 2013 bonus depreciation, and the corresponding 2013 NOL, should have had no impact 

on a potential 2012 NOL.  Indeed, as the Utilities acknowledged in Staff Cross Exhibits 12 and 

13, the 2012 NOLs were known for months prior to the filing of surrebuttal testimony, and the 

Utilities indicated that TEG would be using the NOLs.  The December 31, 2012 balance for 

ADIT, which is the beginning ADIT balance for the 2013 test year, should reflect the utilities’ 

full use of 2012 federal bonus tax depreciation and no rate base add-back for 2012 NOLs. The 

Utilities’ analysis, confirmed in their direct and rebuttal filings and in response to specific 

discovery on this matter, had informed other parties that their 2012 bonus tax depreciation would 

be fully utilized by TEG on the 2012 consolidated return in which NS and PGL participate. 

  d. Final Order’s Analysis 

In its Final Order in this case, the Commission relied in part on the Utilities’ claim the 

NOL for 2012 was not known prior to surrebuttal testimony, because the ATRA was not signed 

until January 3, 2013.  Final Order at 99.  Though it is true that the 2013 bonus depreciation was 

not assured until the President signed the ATRA in 2013, the 2012 bonus depreciation has been 

known since the inception of this rate case, and therefore could have and should have been 
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claimed before the Utilities’ surrebuttal filing.  When the Utilities changed their position, 

intervenors to this proceeding had no opportunity to present responsive evidence and limited 

opportunity to test the information.  The Final Order also relied on the Utilities’ claim that 

closing 2012 books impacted the 2012 NOL.  Final Order at 99.  That claim is simply untrue.  

Closing their books for 2012 did not result in a yet-unknown NOL.  As noted above, in response 

to discovery in October of 2012, the Companies’ stated that “the assumed facts and 

circumstances were that North Shore would incur a NOL for 2012 on a stand-alone basis, but 

TEG would have been able to use the North Shore NOL to reduce current or prior tax obligations 

of the consolidated group.”  Staff Cross Exhibit 12.  The same statement was made for Peoples 

Gas.  Staff Cross Exhibit 13.  Those statements were made before the 2012 books were closed, 

demonstrating that the NOLs were indeed known before the closing of books. 

The Utilities could have made the decision to use the NOL themselves, rather than 

allocating it to their parent company, at any time – certainly prior to filing their surrebuttal 

testimony.  The claimed choice to use the NOLs for their individual benefit at the surrebuttal 

phase in the case prejudiced other parties by severely limiting their opportunity to test the 

Utilities’ representations and to respond.   

Ratepayers may be prejudiced yet again by the Commission’s acceptance of this late 

change, since the Utilities or their parent may change their minds once again.  If the Utilities (or 

their parent) choose to reverse the NOL use decision again, passing the benefit of the NOL to the 

parent and decreasing the Utilities’ revenue requirements, the approved rates will be higher than 

the Utilities’ actual revenue requirements.   

The Commission should revisit this issue in light of the misstated facts upon which the 

Order’s articulated reasoning was based  The Order’s decision on this issue is unlawful.  It fails 
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PUA standards requiring articulated reasoning based on record evidence, cost  based rates, and 

lawful proceedings that protect the rights of the parties.  See 220 ILCS 5/10-201(e)(iii) and 

(e)(iv)D; 5/9-201; City of Chicago v. People of Cook County, 133 Ill.App.3d 435, 444 (1st Dist. 

1985).  In support of its arguments, CUB-City incorporate by reference the arguments presented 

at CUB-City’s Initial Brief (at 27-32), Reply Brief (at 19-21), and Brief on Exceptions (at 14-

18). 

    
V. OPERATING EXPENSES 

C. Contested Issues 
1. Incentive Compensation 

 
The Final Order concludes that the Utilities “provided sufficient evidence in this 

proceeding to establish that the O&M cost control metric can reasonably be expected to provide 

benefits to ratepayers.”  Final Order at 130.  The Commission based that decision on the apparent 

belief that “the metric has been effective in reducing or controlling costs, which the Commission 

continues to believe is beneficial to ratepayers.”  Id.  As CUB-City demonstrated throughout the 

case, that is simply not true – this metric will cost ratepayers more, either as a result of double-

recovery (if the metric is “effective”) or because ratepayers will pay for incentive compensation 

that is not paid out (if the metric is not “effective”).   

The Utilities have admitted that if their O&M cost control metric has its intended effect, 

that is, the Utilities beat their 2013 O&M budgets, there is no mechanism to pass the savings on 

to ratepayers.  Tr. at 129.  Rather, they will recover their entire O&M budget (as though no 

savings were achieved), as well as the incentive compensation costs.  The Commission requires a 

ratepayer benefit as a pre-condition to allowing incentive compensation costs, but the Utilities 

admit there is no mechanism that can provide that benefit – even if O&M costs are reduced.  
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Reducing O&M costs, absent those savings being passed on to ratepayers, is not a ratepayer 

benefit. 

If, alternatively, the Utilities did not recover for this metric from ratepayers but do indeed 

beat their budgets, the Utilities should have funds available to pay for the incentive 

compensation.  Those funds can come directly from the amount saved when the entire O&M 

budget is not spent.  If the Utilities do not beat their budget, then the incentive compensation will 

not be paid out and no recoverable incentive compensation cost is incurred.  As the Final Order 

stands, shareholders will simply receive a windfall of the incentive compensation costs recovered 

from ratepayers but not paid out.    

The Final Order makes no mention in its “Commission Analysis and Conclusion “of the 

contradictions pointed out by CUB-City, instead focusing solely on the supposed customer 

benefits of the metric.  Aside from the contradictions in its articulated reasoning and the double 

recovery of costs inherent in the Commission’s conclusion, the Final Order ignores the 

compelling evidence of a lack of tangible benefits to ratepayers from the O&M metric in the 

incentive compensation plan.  “Tangible” ratepayer benefit is the articulated Commission 

standard for recovery of an incentive compensation expense.  In re Northern Illinois Gas 

Company, ICC Docket 04-0779, Final Order of September 20, 2005 at 44.  The Final Order 

concludes that the O&M cost control metric can be reasonably expected to benefit ratepayers 

because it should have the effect of lowering rates in future rate cases.  Final Order at 130.  The 

Commission bases this conclusion on the notion that the metric has been in place since 2011 

“and its performance history clearly demonstrates that the metric has been effective in reducing 

or controlling costs...”  Id.  That conclusion is not a logical inference, and it ignores the contrary 

evidence of record. 
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First, NS/PGL’s own witness admitted that their O&M budget has significantly increased 

year-over-year despite the existence of the O&M cost-control metric.  See NS/PGL Ex. 45.0 at 

6:118.  In fact, PGL projects a 9% O&M increase for 2013 over its 2012 budget.  Id.  The 

Commission cannot reasonably conclude that the O&M metric has been effective in the face of a 

budgeted 9% increase over a single year.   

Additionally, there is no ratepayer benefit assuming the Utilities double-recover for this 

expense as discussed above. The Commission should require tangible net benefits to customers 

to justify recovery from ratepayers of forecasted incentive compensation costs.  Even NS/PGL 

Vice President Mr. Schott conceded that the amount of incentives paid under the incentive 

compensation program should not exceed the savings created by such incentives – that is, that 

there should be a net benefit.  Feb 6 tr. 400:6-11.  The Utilities did not even attempt to prove that 

reasonable, prudent expectation here.   

The Utilities further acknowledged that the O&M cost control metric is not based on 

NS/PGL cost control performance, but on the performance of all TEG affiliates.  Cleary, NS-

PGL Ex. 29.0 at 7:150-156, Feb 4 tr. 124:1-12, Feb 4 tr. 126:8-18.  Therefore, NS/PGL 

employees could receive a payout under the plan despite NS/PGL not in fact beating their O&M 

budgets, and customers thus not receiving any benefit whatsoever.  This is another 

uncontroverted fact that is neither acknowledged nor addressed in the Commission’s Analysis 

and Conclusions.   

Finally, the Commission cannot reasonably conclude that the Utilities have shown a net 

benefit to customers from the O&M metric of the incentive compensation plan, because the 

Utilities did not provide the particulars of their 2013 Non-Executive Incentive Compensation 

Plan for review in this proceeding.  Although the Utilities asserted that the 2013 Plan will be 
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substantially similar to the 2012 Plan, they provided no actual 2013 numbers.  Feb 4 tr. 141:13-

17.  The target cost reduction that will trigger payouts is unknown; the amount of the payouts is 

unknown; whether the plan will be modified simply to relate to costs of serving Illinois 

ratepayers is unknown.  The Plan for which costs are included in the proposed revenue 

requirement is not a part of this record.  The Utilities have therefore provided no reliable basis or 

support for their claim that the payout requirements will be beneficial to ratepayers in any way.   

Feb 4 tr. 141:8-12, Smith, CUB-City Ex. 2.0, 16:327-330.   

The Commission’s conclusion lacks a substantial basis on the entire record, does not 

produce just and reasonable rates as required by the PUA, and does not articulate a reasoned 

analysis of the relevant evidence demonstrating compliance with its own standard for incentive 

compensation cost recovery.  On this issue, the Order is unlawful and cannot be sustained.  220 

ILCS 5/9-201, 220 ILCS 5/10-201(e)(iii), 220 ILCS 5/10-201(e)(iv), In re Northern Illinois Gas 

Company, ICC Docket 04-0779, Final Order of September 20, 2005 at 44.  The Commission 

should grant rehearing to consider whether the O&M metric results in net benefits to ratepayers, 

as Illinois law requires.  In support of its arguments, CUB-City incorporate by reference the 

arguments presented at CUB-City’s Initial Brief (at 37-41), Reply Brief (at 25-27), and Brief on 

Exceptions (at 18-23). 

4. Vacancy Adjustment 
 
 The Commission’s analysis of this issue defies common sense.  In any large business, 

there will be some vacant positions at any given time.  Instead, the Commission granted 

proposed  revenue requirements that assume 0% vacancy for the entire test year.  That is simply 

not a logical or realistic conclusion.  The Commission should grant rehearing to consider a 

reasonable vacancy adjustment. 
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 The Final Order ignores the inevitable “churn” of employees in any large company.  As 

described by both AG witness Brosch and CUB-City witness Smith, that churn of positions and 

employees would reduce, at least for some time, the amount of staffing of the Utilities from 

100%.  AG Ex. 1.0 at 18:368-378; CUB-City Ex. 1.0 at 48:1366-1371.  At no time did the 

Utilities present testimony that they were 100% staffed on January 1, 2013.  Instead the evidence 

supported the opposite conclusion.   

Peoples Gas had 72.5 vacant positions in September of 2012.  CUB-City Ex. 1.3, 

Schedule C-2.  Mr. Hoops’ testimony on behalf of Peoples Gas established that 40 of those 

vacant positions were in the process of being filled.  NS-PGL Ex. 28.0 Rev. at 13:271-278.  Even 

if all of those graduates were hired by January 2013, that leaves 32.5 vacant positions at the 

beginning of the test year.  However, if the Commission’s conclusion stands, the Utilities will 

collect expenses from ratepayers as if those 32.5 positions were filled at the beginning of, and for 

the duration of, the test year.  Moreover, even assuming that all of the newly created positions 

were filled at the beginning of the test year, it is common for positions to become vacant from 

time to time and for management to experience a lag before they are able to backfill a newly 

created vacancy.  AG Ex. 1.0 at 18:368-371.  Thus, the Commission’s conclusion is against the 

manifest weight of the record evidence and allows the Utilities to recover costs they will not 

incur. 

Recognizing the realities of running a large business and examining the historical data 

provided by the Utilities, CUB-City witness Smith calculated a reasonable vacancy rate for NS 

and PGL. CUB-City Ex. 1.0 at 51:1427-1431.  The Commission should revisit its conclusion on 

this issue and grant rehearing to acknowledge that there are some vacant positions and that 

should be reflected in the revenue requirement.  The Final Order’s conclusion is unrealistic and 
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is contradicted by the manifest weight of record evidence.  On this issue, the Order violates PUA 

Section 10-201(e)(iii) and (iv) and it produces rates that are not just and reasonable under 

Section 9-201.  In support of its arguments, CUB-City incorporate by reference the arguments 

presented at CUB-City’s Initial Brief (at 42-44), Reply Brief (at 23-26), and Brief on Exceptions 

(at 28-32). 

5. Distribution O&M 
b. Legacy Sewer Lateral Cross Bore Program 

 
The Commission should grant rehearing to analyze the evidence presented by Staff 

witness Mr. Burk, who presented compelling testimony that Utilities’ procedures for avoiding 

cross bore situations were either inadequate or were not followed. Burk, Staff Ex. 19.0, 5:77-79.  

The Commission’s Analysis and Conclusion on this issue instead ignores that evidence, 

concluding that “the Utilities have taken appropriate measures when installing their pipes 

underground prevent cross bores.”  Final Order at 146.  The Final Order provides no analysis of 

Mr. Burk’s testimony, simply determining that the program “will be beneficial to the Utilities’ 

ratepayers.”   

As a result of the  persuasive evidence offered by Mr. Burk, rehearing is needed to 

reconsider whether Peoples replaced its pipeline prudently, or whether the costs of this program 

could and should have been avoided entirely.  If the Utilities’ procedures were inadequate or not 

followed, the costs of this program should not be borne by ratepayers.  If the Commission does 

not reverse its allowance of these costs, at the least, more evidence should be received on this 

issue, and the Commission should grant rehearing to conduct further investigation.  If the 

Commission does not grant rehearing on this issue, the Commission’s Order will not contain 

analysis sufficient to allow informed judicial review thereof.  220 ILCS 5/10-201(e)(iii).  In 
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support of its arguments, CUB-City incorporate by reference the arguments presented at CUB-

City’s Initial Brief (at 44-45), Reply Brief (at 30), and Brief on Exceptions (at 26-28). 

c. New Chicago Department of Transportation Regulations 
 

The Commission’s Order incorrectly concludes that the Utilities’ estimate of test year 

expenses to comply with Chicago Department of Transportation (“CDOT”) regulations are 

reasonable and supported by the evidence.  Order at 150.  This conclusion ignores the only 

estimate based on record evidence of actual expenses incurred by PGL specifically to comply 

with CDOT regulations.  That evidence indicates that PGL’s actual expenses (annualized) were 

significantly lower than the estimate offered as test year costs.  CUB-City witness Ralph Smith 

found that PGL’s actual expenses were less than $300,000 per month (annualized to about 

$3.5 million) during the final quarter of 2012, when PGL had operated for almost six months 

under the new regulations.  AG witness Brosch and CUB-City witness Smith both provided test 

year estimates based on actual expenses.   

However, PGL proposed using a test year estimate of more than $13 million.  (CUB-City 

proposed an adjustment of more than $10 million.)  PGL’s testimony does not explain how an 

annualized actual expense of about $3.5 million was legitimately increased to more than $13 

million.  The single largest compliance cost the Utilities seek to recover is for degradation fees, 

which were already being collected in 2012.  The regulations became effective in July 2012.  

Yet, PGL witness Mr. Hoops claims that “nearly all of these new regulations are starting to occur 

in January2013.”  There is no evidence in the record to support that claim.   

The Utilities’ estimate of higher test year costs is supported almost exclusively by the 

conclusory opinions of PGL witness Kyle Hoops.  Those opinions were offered even though 

(according to the record evidence) PGL: 
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 lacks knowledge about future changes (if any) in how CDOT will apply the 

regulations – making suppositions about increased compliance expenses speculative;  

and  

 lacks a firm understanding of the current regulations, asking CDOT for clarifications 

even during the case.   

The evidence that supposedly supports the Utilities’ opinion testimony and its increased 

test year estimate is comprised of a collection of documents that ranged from construction bid 

papers to CDOT permits, and calculations based on assumptions that (as shown above) lack a 

credible, informed basis.   

The challenged Commission determination is not whether PGL will undertake more 

projects in the test year, or whether its documentation shows plans for future construction.  

Indeed, CUB-City hope that PGL will successfully execute pipe replacement program.  The issue 

is whether compliance with CDOT’s regulations will cause PGL to incur more than $13 million 

in costs.  The evidence of record does not support a 271% increase over PGL’s current 

annualized costs.   

The Utilities’ claimed costs lack substantial evidentiary support based on the entire 

record, and the Order does not articulate findings and analysis or reasoning that are adequate to 

support its approval of their estimate.  The costs approved are therefore unlawful, and they must 

be disallowed.  See 220 ILCS 5/10-103; 10-201(e)(iii) and (iv).   

The Commission should reconsider its determination and instead adopt CUB-City 

witness Mr. Smith’s proposed adjustment, reducing the Utilities’ distribution O&M expenses by 

$10,454,372.  In support of its arguments, CUB-City incorporate by reference the arguments 
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presented at CUB-City’s Initial Brief (at 45-47), Reply Brief (at 30-31), and Brief on Exceptions 

(at 28-32). 

 D. Taxes Other Than Income and Invested Capital Taxes 
  1. Invested Capital Tax Computation and Derivative Adjustments 
 

The Order accepts the Utilities’ calculation of their test year Invested Capital Tax 

expense, finding it “appropriate and consistent with applicable accounting principles.”  However, 

the Order does not provide any reasoning or analysis to explain why that is so.  Order at 179.  

Two accountants in this case, CUB-City witness Mr. Smith and AG witness Mr. Brosch, 

presented evidence that the Utilities’ methodology does not, in fact, comport with accounting 

and ratemaking principles, which require consideration of only test year costs in setting rates.  In 

fact, the Utilities’ admit that the calculation of their 2013 test year ICT expense accruals (the 

amounts recorded on their books) are based on the prior year’s invested capital amounts, 

contradicting their own proposal and the Order’s conclusion.  

The Commission’s objective should be to identify—and use in setting rates – accurate 

determinations of the invested capital tax expense that will actually be incurred (recorded) as 

expenses during the Utilities’ 2013 test year.  See 83 Ill. Adm. Code 287.  The Utilities’ 

methodology calculates a tax amount that will not be recorded as an expense in the test year.  

The expense amount calculated by the Utilities will not actually be paid until 2014, the year after 

its chosen test year.  AG Ex. 1.0 at 42.   

Because the Utilities chose a 2013 test year, the appropriate calculation of the ICT 

expense (as specified by the pertinent taxing authority) uses the beginning and ending balances 

from the prior year, 2012.  That is the amount that the Utilities will actually pay in the 2013 test 

year.  The Utilities confirmed that fact in their response to AG 8.20(c), stating: “The Illinois 
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Invested Capital Tax is recorded on the books as a monthly accrual.  The monthly accrual is 

based upon last year’s tax divided by twelve (months).”  CUB-City Ex. 2.1 at 8-9.   

The record lacks substantial evidence to support the Commission’s conclusion, especially 

given the Utilities’ contrary admission.  The Order’s articulation of its reasoning consists of two 

conclusory sentences that do not provide an adequate basis for appellate review of the 

Commission’s determination.  Therefore, the Commission’s determination is unlawful and 

cannot be sustained.  See 220 ILCS 5/10-103; 10-201(e)(iii) and (iv); Business & Professional 

People in the Public Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192 (1989) at 226.   

In support of its arguments, CUB-City incorporate by reference the arguments presented 

at CUB-City’s Initial Brief (at 49-51), Reply Brief (at 33-35), and Brief on Exceptions (at 35-

37).  The Commission should adopt the recommendations of CUB-City and the AG, so that only 

lawful, test year Invested Capital Tax expense is included in the Utilities’ rates.    

 
IX. RATE DESIGN 

C. Service Classification Rate Design 
2. Contested Issues – North Shore and Peoples Gas 

 
The Commission errs in approving rate designs for small residential customers that rely 

on convenient, rate-centered customer distinctions -- instead of rigorous, cost-based rates.  The 

approved rate designs for these residential heating and non-heating customers rest on 

assumptions that the Utilities’ own cost studies clearly establish as false.  Specifically, the rate 

design approved by the Order was built primarily on the Utilities’ (false) foundational premise 

that most (if not all) of the Utilities’ costs are “fixed.”  The Utilities label as “fixed” any cost that 

does not go up or down directly with each therm delivered or avoided, including demand costs 

(which are affected by usage).  However, the Utilities’ own cost of service studies show that a 
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significant portion of their costs of service do vary with the amount of gas that customers use.  

Indeed, the Utilities admit that demand costs – such as the significant cost of their pipes – do 

vary with the amount of gas that customers use; with more usage meaning more demand costs.  

See AG Ex. 3.0R, 7:162-164; PGL Ex. 13.0 at 8:167.   

The adopted design also rests on the equally false assumption of homogeneity within 

residential heating and non-heating subclasses.  The record contains no evidence rebutting the 

data showing that the usage and demand characteristics of the residential heating customers are 

vastly different not only from those of non-heating customers, but also within the class.  This 

lack of homogeneity undermines the supposed basis for including demand costs (allocated on a 

per customer basis) in the move to greater “fixed” cost recovery.   

With high customer charges, low use customers pay more than the costs they actually 

cause, and high use customers will pay less than the costs required to serve them.  The result is a 

subsidy from low use to high use customers; record data show just such excess revenue 

responsibility under the Utilities’ existing residential rate structure:  See AG Ex. 3.0R, 22:485-

490.  The residential class bifurcation into heating and non-heating sub-classes only partially 

addresses the effect of the variance in customers’ usage (and cost-causation) characteristics.   

The alternative proposal of AG expert Rubin more closely adheres to the cost of service 

responsibilities identified by the Utilities’ cost of service studies.  That alternative rate design, 

which the Order rejected, recognizes the difference between customer costs and demand-related 

costs, a difference clearly defined in the Utilities’ cost studies.  The alternative design also 

accounts for the varying cost-causing characteristics among residential customers.  The adopted 

rate design does neither and lacks substantial support in the record. 
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The resulting rate design is a violation of long-standing legal precedent requiring rates 

based on costs of service, the prime criterion in determining proper cost allocation among 

customer classes.  City of Chicago v. People of Cook County, 133 Ill.App.3d 435, 444 (1st Dist. 

1985).  Only in the face of significant public policy considerations should deviation from cost-

based rate design be allowed.  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 398 

Ill.App.3d 510, 526.  

The deviation from costs that the Order adopted lacks any strong policy justification.  In 

fact, Illinois legislative policies on energy and the environment are disserved by a rate design 

that largely precludes savings for customers using less gas.  The Order’s error is exacerbated by 

the continuation of increased fixed monthly charges, despite the Order’s permanent adoption of a 

revenue stability rider.  Having extinguished the principal stated policy basis for higher monthly 

customer charges, the Commission’s decision to continue increasing fixed monthly charges 

despite record evidence showing its unjust and unreasonable impacts is arbitrary.  The rate 

design adopted in the Order is not supported by substantial evidence based on the entire record.  

And the Order does not articulate findings, conclusions, and reasoning (including supposed 

policy bases) that adequately support the rate structure approved.  220 ILCS 5/10-201(e)(iii) and 

(iv).  Instead, the Order unlawfully reverses the burden of proof to place it on parties challenging 

the Utilities’ proposal and offering alternative proposals.  220 ILCS 5/9-201(c).  The Order 

ultimately adopts a rate design that fails to produce just and reasonable, cost-based rates.  Id.  

The Order’s rate design determination is unlawful and cannot be sustained.  In support of its 

arguments, CUB-City incorporate by reference the arguments presented at CUB-City’s Initial 

Brief (at 59-79), Reply Brief (at 37-47), and Brief on Exceptions (at 42-48). 
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