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 STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission    ) 

 On Its Own Motion      ) 

        ) 
AMEREN ILLINOIS COMPANY     )  

d/b/a Ameren Illinois       ) Docket No. 11-0592  

        )  

Investigation into Compliance with     )  

the Efficiency Standard Requirement of    ) 

Section 8-103(f) of the Public Utilities Act.   ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’  

AND THE CITIZENS UTILITY BOARD’S 

REPLY BRIEF 

 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois; and the Citizens Utility Board, through its attorney; pursuant to Part 200.800 of 

the Commission’s Rules of Practice, present their Reply Brief pursuant to the schedule 

established by the Administrative Law Judge (“ALJ”) in the above-captioned docket. 

 

 I.  INTRODUCTION  

 

 In this docket, no party questions the fact that Ameren Illinois Company (“Ameren”, 

“AIC” or “the Company”) met its energy savings goal specified in Section 8-103(b) of the Public 

Utilities Act.  See AG/CUB Brief at 3; Staff Brief at 4; Ameren Brief at 1.  However, two 

specific issues intrinsic to how energy savings are calculated, both in this docket and future 

dockets, have arisen in this proceeding that must be addressed by the Commission. 

 The first contested issue addresses the interpretation of Section 8-103(b)(3), which 

requires electric utilities to implement cost-effective energy efficiency measures to meet an 

energy savings goal of “0.6% of energy delivered in the year commencing June 1, 2010” 

(emphasis added).  As discussed below, rules of statutory interpretation require a Commission 
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finding that energy savings goals be computed based on energy delivered, not projected energy 

delivered. 

 The second contested issue that should be addressed in the Commission’s Order in this 

docket centers on how banked energy savings are calculated when a utility achieves energy 

savings in excess of its statutory savings goal.  As discussed below, Ameren has correctly 

calculated its allowable banking based on a limit of 10% of its goal only.  Ameren Ex. 1.0 at 10.  

Staff, on the other hand, has calculated Ameren’s allowable banking based on a limit of 10% of 

the total combined goal of Ameren plus DCEO.  Adoption of Staff ‘s request that banking be 

calculated based on a combined utility/DCEO calculation of energy savings goals would permit 

utilities to benefit from increased savings goals that are not attributable to their own actions and 

programs.  That position should be rejected, regardless of whether Ameren is willing to accede to 

Staff’s position, as discussed below. 

II. ARGUMENT 

 

 A. The Commission Should Settle the Issue of How To Correctly Calculate  

  Energy Savings Goals In This Docket.   

 

As noted in the AG/CUB Initial Brief, above, Ameren correctly established its PY3 goal 

by relying on the exact language of Section 8-103(b)(3), which requires electric utilities to 

implement cost-effective energy efficiency measures to meet an energy savings goal of “0.6% of 

energy delivered in the year commencing June 1, 2010” (emphasis added).  220 ILCS 5/8-

103(b)(3).  Staff disagrees with this approach of calculating energy savings and instead 

recommends that the Commission adopt an approach in which the statutory savings goal is 

determined by the projected energy delivered for the specific program year, as provided in the 

energy efficiency plan approved by the Commission.  ICC Brief at 5.  Staff points to pages 10-11 

of a prior Commission order in ICC Docket No. 07-0540, Commonwealth Edison Company’s 
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(“ComEd”) first three-year energy efficiency plan docket, as the sole basis for using the 

projected number.  Id.    

A review of the cited pages in that Order, however, does not support Staff’s position.  

First, the issue as raised in this docket was not specifically addressed by the parties or the 

Commission as a contested issue.  Staff’s specific reference from that Order, which appears in 

the “Uncontested” portion of the Order, states: 

Moreover, the various programs are designed to meet the statutory 

savings goals, which are as follows: (1) year commencing in June 

2008 – savings goal of 188,739 07-0540 MWh; (2) year 

commencing in June 2009 – savings goal of 393,691 MWh; and 

(3) year commencing in June 2010, savings goal 584,077 MWh. 

(ComEd Ex. 1.0 at 5, Table 2). The Plan, when considered in 

conjunction with DCEO, results in the following energy savings in 

each of the Plan’s years: in 2008, it is designed to achieve a 

savings of 206,841 MWh; in 2009, it is projected to achieve 

407,328 MWh in savings; and in 2010, it is expected to achieve 

602,508 MWh in savings. (Id.). 

  

ICC Docket No. 07-0540, Order of February 6, 2008 at 10-11.  Nothing in that passage suggests 

that the Commission made any affirmative declaration that the words “energy delivered” means 

projected energy savings, as Staff argues.  Again, the parties did not even address the issue in 

that docket, so there was no need for a Commission conclusion on the point.    

 Second, rules of statutory interpretation require an examination of the statutory language 

itself.  People ex rel. The Department of Public Aid v. Smith, 212 Ill.2d 389, 818 N.E.2d 1204 

(2004) (“Smith”).  The primary objective in construing a statute is to determine and give effect to 

the legislature’s intent.  Id., citing Yang v. City of Chicago, 195 Ill.2d 96, 745 N.E.2d 541 (2001). 

This effort properly begins with an examination of the statutory language.  Smith, 212 Ill.2d at 

397.  As such, each undefined word in the statute must be ascribed its ordinary and popularly 

understood meaning.  Smith, 212 Ill.2d at 397; Texaco-Cities Service Pipeline Co. v. McGaw, 
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182 Ill.2d 262, 270 (1998).  In addition, when evaluating the meaning of the term “energy 

delivered” in Section 8-103(b)(3), the Commission must construe the statute as a whole and must 

consider the word in light of other relevant provisions of the statute.  County of DuPage v. 

Illinois Labor Relations Bd., 231 Ill.2d 593, 604, 900 N.E.2d 1095 (2008); Williams v. Staples, 

208 Ill.2d 480, 487, 804 N.E.2d 489 (2004); In re Detention of Lieberman, 201 Ill.2d 300, 308, 

776 N.E.2d 218 (2002).  

Applying these rules undermines Staff’s interpretation of Section 8-103(b)(3).  This 

subsection clearly references “energy delivered” – not “projected energy delivered.”   Moreover, 

basing the energy savings calculation on projected energy delivered ignores the fact that energy 

savings reconciliation dockets are initiated after a program year is completed, thereby rendering 

examinations of projected energy delivered, as opposed to actual energy delivered, more or less 

moot. 

 As noted in the AG/CUB Initial Brief, the difference between these two approaches for 

calculating PY3 savings goals is de minimus. AG/CUB Brief at 6.  Under Ameren’s approach the 

goal would be 227,196 MWh, while under Staff’s approach it would rise approximately 2% to 

231,813 MWh.  Id., citing AG Ex. 1.0 at 7.  Under either goal, it is not disputed that Ameren 

significantly exceeded its goal, as well as significantly exceeded 110% of both its goal and the 

combined Ameren and DCEO goals.  Id.  However, this issue will cease to be academic in 

upcoming energy savings evaluation dockets, as Ameren and other utilities have already 

indicated that budget caps identified in Section 8-103(d) limit the ability of electric utilities to 

fully meet the statutory energy savings goals, absent a legislative change.  See, e.g. ICC Docket 

No. 10-0568, Order of December 21, 2010 at 7-8.  As a result, both Ameren’s most recent three-
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year plan, as well as ComEd’s
1
, reflect modified goals that are reduced from the statutory levels, 

per Section 8-103(d) of the Act.  220 ILCS 5/8-103(d).   

 Moreover, the plain language of Section 8-103 of the Act is that it requires use of the 

actual load delivered, which can only be known after the fact.  While planning a portfolio must 

rely on forecasts by necessity, the reconciliation of savings achieved should be based upon 

energy delivered, as Section 8-103(b) clearly states.   220 ILCS 5/8-103(b). 

For purposes of the docket, the People and CUB urge the Commission to address this 

issue in this docket, as it is ripe for resolution, enter an Order that reflects the plain reading of 

Section 8-103 of the Act, and calculate the statutory energy savings goal for PY 3 based on use 

of the actual load delivered, rather than forecasted energy delivered for a program year.   

 B. Banking Of Energy Savings Should Not Be Based Upon Combined 

 Utility/DCEO Goals.  

 

As noted in the AG/CUB Initial Brief, another issue in dispute in this docket is whether it 

is appropriate to allow Ameren to claim banking based on a limit of 10% of its individual goal or 

the combined Ameren and DCEO goal.  AG/CUB Brief at 7-10.  Ameren has correctly 

calculated its allowable banking based on a limit of 10% of its goal only.  Ameren Ex. 1.0 at 10.  

Staff, on the other hand, has calculated Ameren’s allowable banking based on a limit of 10% of 

the total combined goal of Ameren plus DCEO.  Staff asks that the Commission approve a higher 

level of new banked savings of 22,720 MWh, arguing that the Company has no objection to 

adopting Staff’s methodology in this docket only, and urges the Commission to reject the AG 

contention that banked savings must not be based on combined DCEO/utility goals.  Staff Brief 

at 6-7; ICC Ex. 2.0 at 3.  This is the sole reason supplied by Staff for adopting the combined 

DCEO/utility calculation methodology.  Staff Brief at 6-7. 

                                                 
1
 See, ICC Docket No. 10-0570, Order of December 21, 2010 at 35-36. 
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 Although Ameren concurs with AG/CUB that the banking calculation should be based 

upon only AIU’s portion of the goal, the Company asserts that because it met its savings goals 

under either their original (and AG/CUB-supported) calculation, it is willing to declare that this 

is not an issue that requires resolution in this docket, as it can be revisited in future dockets, as 

appropriate.  Ameren Brief at 9.  But that approach ignores the fact that banking calculations are 

being made in this docket.  If the Commission sets the permissible banking figure at Staff’s 

incorrect higher, combined Ameren/DCEO goal level in this docket, claiming that the issue can 

be revisited in future dockets, the Commission cannot retroactively adjust the banked savings 

credit for prior years in a future docket should it come to agree with Ameren and AG/CUB at 

that time.  Likewise, failure to resolve the issue leaves ratepayers with reduced energy savings 

going forward, because Ameren establishes its energy efficiency portfolio based upon an 

assessment and calculation of efficiency measures that incorporates the statutory annual energy 

savings goal net of any banked energy savings ordered in a previous Commission docket.  

Accordingly, if the Commission adopts Staff’s inflated, incorrect banking amount, Ameren can 

effectively offer a diminished level of energy savings opportunities in the following year.  The 

issue of how to correctly calculate banked energy savings is ripe in this docket.  Therefore, the 

Commission should and must settle the issue in this docket. 

  As noted in the AG/CUB Initial Brief, correct application of the banking calculation is 

essential to ensure that the utilities are not banking savings that are not attributable to their own 

actions and programs.   AG/CUB Brief at 9, citing AG Ex. 1.0 at 10.  AG witness Philip 

Mosenthal testified that Staff’s explicit position on banking would undermine this goal.  Id.  

 In this case, DCEO fell far short of reaching its goal of 45,439 MWh, achieving just a 

little more than 50% of its energy savings goals.  AG Ex. 1.0 at 10.  As a result, it is clear that it 
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would be inappropriate to award DCEO banking when it fell short of its goal.  However, Staff’s 

approach would inappropriately give Ameren extra banked savings simply because DCEO had a 

separate goal.  Id.  Because Section 8-103(k) of the Act makes clear the utilities are not 

responsible for the DCEO portion of the goal, it is illogical to then allow them to benefit from 

this goal by increasing banking.  

 As noted in the AG/CUB Initial Brief, the Commission was clear that it wanted to 

constrain banking to a de minimus 10%.  AG/CUB Brief at 9, citing ICC Docket No. 07-0540, 

Order of Feb. 6, 2008 at 40-41.  To accept Staff’s position that would allow Ameren to leverage 

DCEO’s obligations to expand this banking, and use the banking only for future Ameren goals 

(as opposed to any future DCEO goals) is nonsensical and undermines the de minimus constraint.  

As noted my Mr. Mosenthal, if the Commission were to agree with Staff, it would effectively 

raise this de minimus constraint to about 12%, because the DCEO portion of the entire goal was 

20%.  AG/CUB Brief at 9-10; AG Ex. 1.0 at 11.  In other words, Ameren would collect its 10% 

banking limit on its goal, and then get an additional 2% (10% of DCEO’s 20% share) of banking 

based on a goal that does not even apply to Ameren.  Id.   

 The Commission should reject the notion that Ameren’s concession on this point supports 

adoption of Staff’s position on banking.  As noted above, the result is an inequitable increase in the 

amount of banked savings for the utility based on a calculation that incorporates another entity’s 

(DCEO’s) savings goal.   

 For all of the reasons cited above, the ICC should reject Staff’s banking argument, and 

clarify the banking rules for all utilities and DCEO, consistent with AG witness Mosenthal’s 

recommendation. 
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VI. CONCLUSION  

 Wherefore, the People of the State of Illinois and the Citizens Utility Board urge the 

Commission to adopt a final Order in this proceeding consistent with the conclusions outlined in 

this Reply Brief and the AG/CUB Initial Brief. 

Respectfully submitted, 

 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 
Senior Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph St., 11th Floor 

Chicago, IL 60601 

Telephone (312) 814-3736 

Email: klusson@atg.state.il.us 

 

 

       

 

CITIZENS UTILITY BOARD 

Kristin Munsch, Attorney 

309 W. Washington, Suite 800 

Chicago, IL 60606 

(312) 263-4282 

(312) 263-4329 fax 

kmunsch@citizensutilityboard.org 

 

Dated:  July 18, 2013 
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