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STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 

REPLY BRIEF 
 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Illinois Commerce Commission’s (“Commission” or 

“ICC”) Rules of Practice (83 Ill. Admin. Code § 200.800), respectfully submits its Reply 

Brief in the above-captioned matter. 

I. Introduction 

The Final Order in ICC Docket No. 07-0539 directed Staff to provide the 

Commission with draft orders to initiate a docketed proceeding to review whether 

Ameren Illinois Company d/b/a Ameren Illinois (“Ameren”) met its energy efficiency 

standards for program year 3 (“PY3”) (June 1, 2010 – May 31, 2011), set forth in 

Section 8-103(b) of the Illinois Public Utilities Act (“Act”). Staff did so on August 18, 
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2011, and the Commission initiated this proceeding on August 23, 2011. The Illinois 

Power Agency (“IPA”), Citizens Utility Board (“CUB”), and the People of the State of 

Illinois (“AG”) intervened. Ameren filed the independent third-party evaluators’ reports 

on Ameren’s energy efficiency programs on June 1, 2012, pursuant to the ALJ’s order.  

Ameren filed direct testimony on July 31, 2012. On November 7, 2012, Staff filed direct 

testimony. On January 24, 2013, CUB filed a Motion for Leave to File Direct Testimony 

of CUB Witness Rebecca Devens Instanter, which was granted on January 25, 2013. 

Ameren filed its rebuttal testimony on January 31, 2013. Pursuant to the schedule set 

by the ALJ’s order, the AG filed rebuttal testimony on March 12, 2013, and Ameren filed 

its surrebuttal testimony on April 2, 2013. On April 29, 2013, the ALJ directed parties to 

file pre-hearing memoranda on or before May 7, 2013. Staff, Ameren, and AG/CUB 

submitted their respective pre-hearing memorandum on May 7, 2013. On May 9, 2013, 

the AG filed an errata to its Rebuttal Testimony, and an evidentiary hearing was held. 

Staff, Ameren, and AG/CUB filed their respective Initial Briefs (“IB”) on June 27, 2013. 

II. Legal Standards 

Section 8-103(b) of the Act mandates incremental annual energy savings for 

Illinois electric utilities. Section 8-103(i) of the Act specifies the liability of a utility that 

fails to meet the standards of Section 8-103(b) as modified by subsections (d) and (e) of 

that Section.  

Section 8-103(b) states, in relevant part: “[e]lectric utilities shall implement cost-

effective energy efficiency measures to meet the following incremental annual energy 

savings goals: . . . 0.6% of energy delivered in the year commencing June 1, 2010.” 220 

ILCS 5/8-103(b). Section 8-103(i) of the Act states, in relevant part: 
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If, after 3 years, an electric utility fails to meet the efficiency standard 
specified in subsection (b) of this Section, as modified by subsections (d) 
and (e), it shall make a contribution to the Low-Income Home Energy 
Assistance Program [“LIHEAP”]. . . . [A] medium electric utility shall pay 
$335,000. . . . In addition, the responsibility for implementing the energy 
efficiency measures of the utility making the payment shall be transferred 
to the Illinois Power Agency if, after 3 years, or in any subsequent 3-year 
period, the utility fails to meet the efficiency standard specified in 
subsection (b) of this Section, as modified by subsections (d) and (e).  
 
220 ILCS 5/8-103(i). 

Section 8-103(i) also defines a “medium electric utility” as “an electric utility that, 

on December 31, 2005, served 2,000,000 or fewer but more than 100,000 electric 

customers in Illinois; and . . . Illinois electric utilities that are affiliated by virtue of a 

common parent company are considered a single electric utility.” Id.  

Additionally, Section 8-103(e) states, in relevant part:  

Electric utilities shall implement 75% of the energy efficiency measures 
approved by the Commission, and may, as part of that implementation, 
outsource various aspects of program development and implementation. 
The remaining 25% of those energy efficiency measures approved by the 
Commission shall be implanted by the Department of Commerce and 
Economic Opportunity, and must be designed in conjunction with the utility 
and the filing process. 
 
220 ILCS 5/8-103(e).  

Moreover, Section 8-103(d) states, in relevant part: 

Notwithstanding the requirements of subsection (d) . . . of this Section, an 
electric utility shall reduce the amount of energy efficiency . . . measures 
implemented in any single year by an amount necessary to limit the 
estimated average increase in the amounts paid by retail customers in 
connection with electric service due to the cost of those measures to . . . in 
2010, the greater of an additional 0.5% of the amount paid per 
kilowatthour by those customers during the year ending May 31, 2009 or 
1.5% of the amount paid per kilowatthour by those customers during the 
year ending May 31, 2007. 
 
220 ILCS 5/8-103(d).  
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Finally, Section 8-103(c) deals with demand-response targets, and states: 

Electric utilities shall implement cost-effective demand-response 
measures to reduce peak demand by 0.1% over the prior year for eligible 
retail customers, as defined in Section 16-111.5 of this Act, and for 
customers that elect hourly service from the utility pursuant to Section 16-
107 of this Act, provided those customers have not been declared 
competitive. This requirement commences June 1, 2008 and continues for 
10 years. 
 
220 ILCS 5/8-103(c). 
 

III. Response to Ameren 

Staff agrees with Ameren that there are no contested issues in this docket that 

require resolution. Ameren IB at 1, 5, 6, 7, 9-10.  Staff further believes that to the extent 

“Ameren Illinois is willing to agree to Staff’s calculation of the statutory savings goal for 

purposes of this docket only,” the Commission should adopt Staff’s calculations as 

unopposed by Ameren. Id. at 1. 

IV. Response to AG/CUB 

A. Appropriate Methodology for Establishing Annual Savings Goals 

AG/CUB argue that Section 8-103 “requires annual energy savings calculations 

to be based on actual energy delivered.” AG/CUB IB at 3-4. Staff disagrees, and 

reiterates that the energy savings calculations should be based on projected energy 

delivered for the specific program year, as provided in the energy efficiency plan 

approved by the Commission. ICC Staff Ex. 2.0 at 4. The Commission has already 

approved using projected energy delivered figures in ComEd’s energy efficiency plan 

approved in Docket No. 07-0540, and should do so again. 
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As AG/CUB point out, Staff’s approach is “preferable because it allows the 

Commission to approve a plan and then lock in the goal so it is known and certain prior 

to the beginning of each program year.” AG/CUB IB at 6. Moreover, while this method is 

preferable, the difference in the outcome of the calculation is de minimus, as AG/CUB 

again point out. Id. While Staff agrees with AG/CUB as to both these statements, Staff 

disagrees with their statement that the only way to calculate energy savings pursuant to 

Section 8-103 of the Act is by using actual load delivered. Id.  

The Commission has the responsibility for implementing Section 8-103 of the 

Act, and should do so in the best manner it can. “[A]dministrative officers may validly 

exercise discretion to accomplish in detail what is legislatively authorized in general 

terms.” The Lake County Bd. of Review v. The Prop. Tax Appeal Bd. of the State of Ill., 

119 Ill. 2d 419, 428 (1988). Clearly, given the Commission’s interpretation in ICC 

Docket No. 07-0540, the term “energy delivered” can be interpreted to mean projected 

energy delivered. ICC Staff Ex. 2.0 at 4; Final Order at 10-11, ICC Docket No. 07-0540 

(Feb. 6, 2008). Here, the Commission is interpreting the same term, albeit in a different 

context. Nothing prohibits the Commission from interpreting the term in a manner 

consistent with its previous interpretation, and indeed, doing so is preferable. 

Furthermore, “if a statute is silent or ambiguous with respect to the specific issue, the 

question for [a reviewing] court is whether the agency’s answer is based on a 

permissible construction of the statute.” Chevron, U.S.A., Inc. v. Natural Res. Def. 

Council, Inc., 467 U.S. 837, 843 (1984). The statute is ambiguous; the General 

Assembly used the term “energy delivered,” but in this context, “energy delivered” can 

be interpreted as either projected energy delivered or actual energy delivered. ICC Staff 
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Ex. 2.0 at 4; AG/CUB IB at 6. When there are multiple potential interpretations of a 

statute, an agency may interpret the statute based on any such reasonable 

interpretation. Chevron, 467 U.S. at 843. The Commission should use the reasonable 

interpretation that is most likely to lock in the energy savings goal before each program 

year to give all entities involved a clear understanding of the expectations for energy 

savings. Using projected energy delivered, as Staff suggests, accomplishes this best, 

as even the AG/CUB concede. See AG/CUB IB at 6.   

B. Appropriate Methodology for Calculating Utility Banking of Extra Energy 

Savings 

In Docket No. 07-0540, the Commission stated: 

It is also reasonable to limit the amount that can be “banked” to one which 
would only allow utilities to “bank” a de minimus carry over, as anything 
further would violate the statute. Therefore, ComEd’s and DCEO’s request 
for Commission approval of “banked” energy savings is granted, but, they 
may “bank” no more than 10 percent of the energy savings required by 
statute in the year, in which, it is “banked.” 

 

Final Order at 41, ICC Docket No. 07-0540 (Feb. 6, 2008). In reading these two 

sentences together, Staff believes the Commission set an absolute limit on banking of 

10 percent of the total energy savings required by the statute in the year in which it is 

banked. Staff does not, however, read this to mean that any one entity is limited to 

banking 10 percent of its individual portion of the total energy savings requirement. 

Therefore, Staff believes in a year such as this, allowing Ameren to bank up to 10 

percent of the total energy savings requirement is appropriate; Ameren achieved its own 

energy savings responsibility, that of DCEO’s which DCEO failed to achieve, and more. 

While Staff agrees it would be inappropriate for Ameren to bank up to 10 percent of the 

goal should the combined savings of the utility and DCEO not exceed the combined 
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savings goal. See AG/CUB IB at 8; Final Order at 5, ICC Docket No. 10-0520 (May 16, 

2012). However, where the utility bears its own burden, achieves a savings that makes 

up for DCEO’s deficiency in meeting its goal, and achieves additional savings over and 

above the total energy savings requirement, Staff believes that utility should be 

rewarded for its energy savings, up to 10 percent of the total goal. This incents the utility 

to achieve high energy savings, higher than its individual goal for the year, as there is a 

possibility that it may bank more than it otherwise could as a result. Nor does it “rob 

ratepayers of the additional energy savings”; the ratepayers will enjoy the savings 

achieved in that year, and the utility and DCEO will both be responsible for the energy 

savings requirements in the following year. AG/CUB IB at 10. This method merely 

hedges (thereby allowing ratepayers to consistently enjoy energy savings) by incenting 

over-compliance of either entity in the event the other fails to meet its minimum 

requirements. 

          According to Staff’s methodology, Ameren should be able to bank 23,181.3 MWh 

for PY3. In calculating this amount, Staff uses the projected energy savings goals for 

both Ameren and DCEO; Ameren exceeded its projected energy savings goal by 

75,948 MWh and DCEO was deficient in meeting its projected energy savings goal by 

17,851 MWh. Taken together, Ameren achieved 58,097 MWh energy savings over and 

above the total statutory energy savings goal of 231,813 MWh. The Commission stated 

up to 10 percent of the energy savings goal could be banked, meaning for this year up 

to 23,181.3 MWh could be banked. Accordingly, Ameren should be permitted to bank 

23,181.3 MWh, for this program year, as it more than exceeded its goal, and that 

statutory energy savings goal.  
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Moreover, Staff does not believe in a year in which both the utility and DCEO 

achieve their respective energy savings goals that both the utility and DCEO should be 

able to bank up to 10 percent of the total goal. Rather, in such a year, Staff believes 

each entity could bank up to 10 percent of its individual goal. If each banked 10 percent 

of its individual goal, then it would be equivalent to banking 10 percent of the total 

energy savings requirement.  

 Therefore, Staff recommends the Commission allow Ameren to bank 23,181.3 

MWh for PY3, and combining that with previously banked energy savings results in an 

aggregate 40,071 MWh of energy savings available for future use. ICC Staff Ex. 2.0 at 

5-6. 

C. Carry-over of Savings Associated with Compact Fluorescent Lamps (“CFL”) 

The parties all agree that “the concern expressed by Staff witness Brightwell is 

being addressed in the on-going TRM updating process.” AG/CUB IB at 4. Moreover, 

the parties agree that “this issue is not relevant in this Docket, nor would it be beneficial 

at this point for the ICC to address it given the existence of the collaborative TRM 

process adopted in ICC Docket No. 12-0528.” Id. at 5; see also Ameren IB at 5, 6.  

D. Demand Response Requirements 

AG/CUB states that “[g]iven the statutory requirement for achieving demand 

response, the findings of Ameren’s evaluator on these statutory targets, including load 

reductions and demand response savings from all programmable thermostats, should 

be included in the Commission’s final Order.” AG/CUB IB at 12. Staff disagrees. 

Ameren correctly pointed out that its PY3 demand response target was projected to be 

an estimated 5263 kW. AIC Ex. 2.0 at 7; AG/CUB IB at 12. However, Ameren also 
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stated that while the third-party evaluation report only identified savings achieved 

through thermostats installed in PY3, it conducted events using all installed thermostats 

and that would increase the demand response achieved above that reflected in the 

third-party evaluation. AIC Ex. 2.0 at 7-8; AG/CUB IB at 12. This is problematic because 

the approach the Commission has previously approved involved only the demand 

response savings associated with new participants or new thermostats installed in that 

program year should be considered when calculating that program year’s achieved 

demand response savings. Final Order at 14, ICC Docket No. 07-0540 (Feb. 6, 2008); 

Final Order at 6-7, ICC Docket No. 10-0520 (May 16, 2012). Therefore, Staff urges the 

Commission to disregard the AG/CUB recommendation, and instead find that Ameren 

failed to meet its PY3 demand response target.  CUB Ex. 1.0 at 4-5.  There are no 

consequences specified in statute for failure to meet the demand response target. 

V. Conclusion 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 
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Respectfully submitted, 

 

 

KIMBERLY J. SWAN 
JAMES V. OLIVERO 
Office of the General Counsel 
Illinois Commerce Commission 
160 N. LaSalle Street, Ste. C-800 
Chicago, IL 60601 
Phone:312-793-2877 
Fax: 312-793-1556 
Email: kswan@icc.illinois.gov 
 jolivero@icc.illinois.gov 
 
Counsel for the Staff of the 

July 18, 2013      Illinois Commerce Commission 


