
STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Mt. Carmel Public Utility Co. )
) No. 13-0079

Proposed general rate increase for )
gas service and an electric rate )
design revision )

RESPONSE TO STAFF OF ILLINOIS COMMERCE COMMISSION’S
MOTION TO STRIKE

Now comes Mt. Carmel Public Utility Co., by and through Eric Bramlet of the law firm

of Koger & Bramlet, P.C., its attorney, and hereby responds to the Motion to Strike of the Staff

of Illinois Commerce Commission (“Staff”), and in support of its Response states as follows:

1. On July 11, 2103, Staff filed a Motion to Strike a portion of Surrebuttal Testimony

of Dan Long.

2. As indicated by Staff in its Motion, Mr. Long’s Surrebuttal Testimony is to respond

to the Rebuttal Testimony of Staff Witness Ms. Alicia Allen.  

3. Staff’s Motion states that Mr. Long’s Surrebuttal Testimony in varying respects is

not responsive to Ms. Allen’s Rebuttal Testimony.  The Motion states that Mr. Long’s Surrebuttal

Testimony responds to Ms. Allen’s Direct Testimony.

4. At lines 13, 37, 38, and 88 - 89 of Ms. Allen’s Rebuttal Testimony, it is Ms. Allen

who brings her Direct Testimony back on the table and makes argument why her recommendation

therein should be followed.

5. At issue is the gas rate design as it relates to the cost of service study (“COSS”)

from ICC Docket 07-0357.  In the Rebuttal Testimony of Alicia Allen, ICC Staff Exhibit 7.0, she

specifically addresses the company’s last rate case in Docket No. 07-0357.  On page 2, lines 37 -



40, of Ms. Allen’s Rebuttal Testimony, she states the following:  

“As explained in my direct testimony, my proposal is consistent with the rate design in the 

company’s most recent rate case order (Docket No. 07-0357 at 25), which is based on the most

recent COSS.”

6. Further, starting at line 44 and going through lines 49 of pages 2 and 3 of Ms.

Allen’s Rebuttal Testimony, she states as follows:

“This suggests that the cost relationships between the customer and therm charges in the

current case remain similar to the cost relationships found in the previous COSS.  My rate design

proposal is based on an existing Commission-approved COSS ....”

 7. Ms. Allen in her Rebuttal Testimony, clearly brought into the case through her

testimony the prior COSS for gas service in Docket No. 07-0357.  Ms. Allen specifically states

on page 2, line 40, that “There is no sufficient basis to adopt a different rate structure in the

absence of an updated COSS.”  Mr. Long’s Surrebuttal Testimony is clearly responsive to the

statements and to Ms. Allen’s testimony.  He directly responds to her use of the prior COSS in

Docket 07-0357 by including it as an exhibit to his Surrebuttal Testimony, which also the Illinois

Commerce Commission can also take administrative notice of. 

8. Further, Mr. Long specifically addresses the statement made by Ms. Allen that

there is no sufficient basis to adopt a different rate structure (ICC Staff Ex. 7.0, line 40).  Clearly,

Mr. Long’s Surrebuttal Testimony rebuts and refutes that statement showing that there is sufficient

basis to adopt a different rate structure in the absence of an updated COSS, and use the prior

COSS to help explain the rational.  This is clearly responsive and is proper surrebuttal testimony.
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9. Staff seems to state that Ms. Allen in her Rebuttal Testimony brought up no new

positions or statements.  If that is correct, then her Rebuttal Testimony should be stricken as being

duplicative and repetitive of her Direct Testimony.

10. Staff’s Motion to Strike indicates that Mt. Carmel had the ability to use the prior

COSS and submit it through prior rounds of Testimony.  It is noteworthy that  Staff also had the

ability and knowledge of the prior COSS and most importantly, Ms. Allen referenced and utilized

it in her prior rounds of testimony, including her Rebuttal Testimony.  Therefore it is proper

material for Mr. Long’s Surrebuttal Testimony to respond to Ms. Allen’s Rebuttal Testimony.

11. Paragraph 6 of the Motion to Strike states that MCPU waited until Surrebuttal

Testimony to bring in a new line of argument.  However, as stated above, it is clear that the

Surrebuttal Testimony was directly rebutting the Rebuttal Testimony of Ms. Allen who interjected

the prior  COSS.  Ms. Allen at line 33 begins a discussion of the 07-0357 COSS and its use for

rate design allocation and she continues discussion of apportionment of rate design based on the

old COSS.  Mr. Long is rebutting or refuting the statement of Ms. Allen in her Rebuttal

Testimony as to why his position is supported by the old COSS more than Ms. Allen’s position.

12. Paragraph 8 of the Motion to Strike indicates that Staff has no meaningful

opportunity to respond to Mr. Long’s Surrebuttal Testimony prior to the evidentiary hearing.  This

argument seems to be somewhat contrary to the rules of evidentiary procedure in that whenever

someone has the opportunity to submit the last round of testimony, such as the Surrebuttal

Testimony of Mt. Carmel Public Utility Co. herein, which was a schedule agreed to by the parties,

that a last round has to be a last round.  Therefore, if it is the last round, the opposing party has

no other opportunity to address that testimony through additional testimony.  Is Staff asserting that
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nothing can be said in a last round?  However, Staff has the right and ability to cross-examine the

witness on the Surrebuttal Testimony.

13. Further, the same set of facts, including the prior COSS, were available, and clearly

used by Staff in advancing its argument of Ms. Allen, just as Mr. Long has done.  Mr. Long’s

Surrebuttal is not advancing a new topic, but simply explaining the same argument and why it is

preferable to the response of Ms. Allen in her Rebuttal Testimony.

14. In paragraph 10 of the Motion to Strike, Staff incorrectly set forth the law from 83

Ill. Adm. Code 200.660 and how it is applicable to their Motion.

15. It is clear that the Surrebuttal Testimony is responsive to the Rebuttal Testimony

of Ms. Alicia Allen, and that by the fact that it is the last round of scheduled testimony, that the

other party does not have another bite or opportunity for additional testimony.  A petitioner always

goes first and last.

THEREFORE, Mt. Carmel Public Utility Co. asks that the court deny Staff’s Motion to

Strike, or if it finds any part of it should be stricken on the grounds of being a narrative, that the

opportunity to amend the Surrebuttal Testimony be offered as it would be if the Testimony were

being given live.

DATED this 12  day of July, 2013.th

Respectfully submitted, 
MT. CARMEL PUBLIC UTILITY CO.

By:  Eric Bramlet
Eric Bramlet
Koger & Bramlet, P.C.
PO Box 278
316 ½ Market Street
Mt. Carmel, IL 62863
Telephone: 618/263-3502
Facsimile: 618/263-3504
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