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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
APPLE CANYON UTILITY COMPANY,  § 
        § Docket No. 12-0603 
Proposed general increase      § 
in water rates.      § 
 
CONSOLIDATED WITH 
 
LAKE WILDWOOD UTILITIES CORPORATION, § 
        § Docket No. 12-0604 
Proposed general increase      § 
in water rates.      § 
 
 
 

BRIEF ON EXCEPTIONS WITH SUBSTITUTE LANGUAGE 
ON BEHALF OF 

LAKE WILDWOOD ASSOCIATION AND 
APPLE CANYON LAKE PROPERTY OWNERS’ ASSOCIATION 

 
 Lake Wildwood Association (LWA) and Apple Canyon Lake Property Owners’ 

Association (ACLPOA) file this their joint Brief on Exceptions with Substitute Language to the 

Proposed Order issued June 27, 2013 (Proposed Order).   

EXCEPTION NO. 1 

The Proposed Order Should Exclude the Cost of Painting the Storage Tank for Apple 
Canyon Utility Company from Both Rate Base and Accumulated Depreciation. 
 
 ACLPOA excepts to the Proposed Order at 15, which allows Apple Canyon Utility 

Company (ACUC or Company) to include the cost of painting the storage tank in rate base.  

Contrary to the Proposed Order, the record does not support ACUC’s inclusion of this. 

 In its initial filing, ACUC requested a pro forma adjustment of $100,000 to rate base and 

$10,000 for accumulated depreciation for painting the tank at ACUC.  LWA/ACLPOA and 

Attorney General joint witness Donna Ramas recommended in her direct testimony that the costs 
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for the tank painting be excluded because of lack of support for the cost.  AG/ACLPOA/LWA 

Joint Ex. 1.0 at 6.  In its rebuttal testimony, ACUC’s witness Dimitry Neyzelman stated that a 

copy of the bids for the project was provided, that management had approved the project, and 

that it was expected to be completed in May.  He then argued, if inclusion of the cost were 

denied, “the Companies would be forced to file new rate cases immediately.”  Utilities Ex. 2.0 at 

4.  In response to his testimony, Ms. Ramas noted that, in response to a data request, ACUC 

stated that “in general, this type of paint project is expected to last approximately 10 years.”  

AG/ACLPOA/LWA Joint Ex. 2.0 at 11.  Because the tank was last painted in 2005, and because 

the Company offered no other explanation or support for why the tank should be prematurely 

painted, Ms. Ramas recommended that the cost be disallowed. 

 ACUC provided no factual support for inclusion of the tank painting cost.  In surrebuttal, 

Mr. Neyzelman offered only a conclusory comment that “operations and management had 

determined that the condition of this particular tank warranted the implementation of the project 

for completion by May 2013.”  Utilities Ex. 3.0 at 5.  However, intervenors were prevented from 

probing as to why management made this decision or what the condition of the tank was because 

on cross-examination Mr. Neyzelman, the only Company witness who filed testimony on the 

tank painting project, testified, “I wasn’t specifically involved in the management decision for 

this tank painting project.”  Tr. at 83/15-17.  Asked about the “expected life of about ten years,” 

Mr. Neyzelman testified that this was his “understanding,” but he then refused to answer any 

specific questions as to the condition.  Instead, he deferred any questions to another Company 

witness—someone who had offered no testimony whatsoever on the tank painting issue.  Tr. at 

78/8-22. 
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 This tactic of the Company presenting Mr. Neyzelman to testify about issues he knows 

nothing about was criticized recently by one of the Indiana Utility Regulatory Commissioners, 

who observed: 

Given the outrageous representation of the Petitioner with regard to the time 
purportedly invested and the costs allegedly involved in preparation for this rate 
case, all made without a semblance of meaningful support or justification, it is 
inconceivable that Petitioner's witnesses were so ill prepared and unresponsive to 
questions from the OUCC [Office of Utility Consumer Counselor] and from the 
bench. It is difficult to avoid the conclusion that Petitioner consciously avoided 
providing any witnesses that could shed light on certain of the decisions which 
could have such a crushing impact on ratepayers. 
 
Mr. Neyzelman and Mr. Haas, in particular, go on at great length with regard to 
certain aspects of the company's testimony, particularly when it supports the 
intent and/or convenience of Petitioner, but are almost totally uninformed on the 
stand when questioned about the decision process that led to the decision to 
totally rebuild the treatment facilities at a cost of $1.5 million and then to incur 
additional expenses with a redesign that ran the cost up to over $2 million. 

 
Petition of Water Service Company of Indiana for Authority to Increase Its Water and Sewer 

Rates and Charges and for Approval of a New Schedule of Rates and Charges Applicable 

Thereto, Cause No. 44104, Order of Commission, March 27, 2013.1  The Proposed Order 

inappropriately approves inclusion of the tank painting in rate base when ACUC failed to offer 

factual support for inclusion of the cost and, when asked during cross-examination to provide 

such support, Mr. Neyzelman refused, pleading ignorance. 

 The Proposed Order then criticizes and improperly shifts the burden of proof to the 

intervenors to demonstrate that “the tank does not need painting.”  Proposed Order at 15.  This 

approach contradicts the requirement that the burden of proof in rate cases be on the utility, not 

the intervenors.  “The burden of proof to establish the justness and reasonableness of the 

proposed rates or other changes, classifications, contracts, practices, rules or regulations, in 

                                                 
1  Order available at http://www.in.gov/iurc/files/44104order_032713(1).pdf. 
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whole and in part, shall be upon the utility.”  220 ILCS 5/9-201(c).  “Ratepayers are not to pay 

certain costs unless they directly benefit from them.”  A. Finkl & Sons Co. v. Ill. Commerce 

Comm’n, 250 Ill. App. 3d 317, 329 (1st Dist. 1993).  Because the Company has not provided 

factual evidence that the tank needed to be painted well before the end of the useful life of the 

last painting, the Proposed Order should exclude this item from rate base and accumulated 

depreciation. 

Proposed Substitute Language for Exception No. 1: 

On Page 15: 

    d) Commission Analysis and Conclusion 

 After reviewing the evidence, it appears that the amount requested by the Companies is 

more than $5,000 lower than the cost to add the logo.  Therefore, the cost of the logo will would 

not be recovered from ratepayers, even if the Commission were to allow the inclusion of the tank 

painting in rate base and accumulated depreciation.  If the Companies’ request included the cost 

of the logo, the Commission would be hesitant to approve recovery because it does appear to be 

good will advertising.  

 The request for inclusion of the tank painting project in rate base is denied. approved.  

The Companies’ witness testified that generally tank painting is done only every 10 years, but 

Mr. Neyzelman was unable to answer any cross-examination questions concerning why it was 

necessary to repaint the tank with one-fifth of the tank previous painting’s useful life left.  The 

burden is on the utility, not intervenors, to demonstrate that conditions warranted a premature 

repainting of the tank.  The utility provided no factual support for the early painting and did not 

meet its burden of proof.  that operations and management at the Utilities had determined that the 

condition of this particular tank warranted completion of the project before that time.  Indeed, the 
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Intervenors have not testified that the tank does not need painting, just that ten years have not 

passed.  The Commission sees no reason to deny recovery.  The AG’s adjustment is not adopted 

and the Commission finds it appropriate to include in exclude from rate base the 10-year 

amortization of tank painting and to exclude from accumulated depreciation the depreciation 

associated with the tank painting.  

 [The appendix and rate base would need to be recalculated with the elimination of the 

tank painting from rate base and accumulated depreciation.] 

EXCEPTION NO. 2 

The Proposed Order Should Be Corrected to State that One, Not Two, Public Forum Was 
Conducted. 
 
 The Proposed Order at 2 states that public hearings for Lake Wildwood and Apple 

Canyon were conducted on March 21, 2013.  This is incorrect.  The only public forum was for 

Lake Wildwood on March 21, 2013, in Varna, Illinois.  The ICC did not hold a public forum for 

Apple Canyon.  The Proposed Order also indicates at 6 that there were multiple public forums, 

rather than one public forum. 

Proposed Substitute Language for Exception No. 2: 

On Page 2: 

 The Commission conducted a public hearings forum on March 21, 2013 in Varna, Illinois 

for Lake Wildwood and Apple Canyon at which 19 ratepayers provided comments. 

On Page 6: 

 The Commission wishes to emphasize that it appreciates the testimony and many 

comments provided in the public forums and on the e-Docket system, as well as the time and 

effort expended by those who prepared and provided them. 
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CONCLUSION 
 
 LWA and ACLPOA request that the Commission grant the exceptions stated herein and 

adopted the proposed substitute language. 

 
 
 
__/Richard C. Balough/____ 
 
Richard C. Balough 
Cheryl Dancey Balough 
BALOUGH LAW OFFICES, LLC 
1 N. LaSalle St. Ste. 1910 
Chicago IL 60602-3927 
312.499.0000 
rbalough@balough.com 
cbalough@balough.com 
 
For Apple Canyon Lake Property Owners’ Association and Lake Wildwood Association 
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