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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Apple Canyon Utility Company  ) 
 ) 
Lake Wildwood Utilities Corp. ) 
 ) 
 ) Docket Nos. 12-0603/12-0604 (Cons.)  
Proposed general rate increase for )    
water service.  ) 
            )  
 

 
BRIEF ON EXCEPTIONS OF THE 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 

 
The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, and pursuant to Section 200.830 of the Illinois Commerce Commission’s 

(“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 200.830) and the schedule 

set by the Administrative Law Judge (“ALJ”), respectfully submits its Brief on 

Exceptions.  

Introduction 

On October 1, 2012, Apple Canyon Utility Company (“AC” or “Apple Canyon”) 

and Lake Wildwood Utilities Corp. (“LW” or “Lake Wildwood”) (collectively, the 

“Companies” or “Utilities”) filed separate 285 Filings and separate direct testimony of 

Mr. Dimitry Neyzelman, which proposed general rate increases for the respective water 

services. On November 8, 2012, the Commission suspended both proposed tariffs to 

and including January 28, 2013. On November 13, 2012, Lake Wildwood Association, 

Inc. (“LWA”) filed a petition to intervene in Docket No. 12-0604. On December 3, 2012, 

Docket No. 12-0603 and Docket No. 12-0604 were consolidated.  
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Initial Briefs were filed on May 16, 2013 by the People of the State of Illinois ex 

rel. Lisa Madigan, Attorney General of the State of Illinois (the “AG”); the Lake 

Wildwood Association and Apple Canyon Lake Property Owners’ Association 

(LWA/ACLPOA); Staff; and Apple Canyon and Lake Wildwood.  Staff, Apple Canyon 

and Lake Wildwood, LWA/ACLPOA, and the AG filed Reply Briefs on May 30, 2013.  

On June 27, 2013, the ALJ issued her Proposed Order (“PO”). 

Discussion 

 Staff commends the ALJ for drafting a PO that reviews the issues presented in 

this proceeding in a clear and concise manner, is well written, and reflects the positions 

taken by Staff, the Utilities, and the intervening parties. In light of this, Staff has only a 

few exceptions.   

 
I. RATE BASE -- ADJUSTMENTS 

Contested Issues 

Additional Pro Forma Plant Additions 

While Staff does not disagree with the basis for the PO’s conclusion concerning 

the additional pro forma plant additions proposed by the Companies in rebuttal 

testimony, Staff believes that the Commission should also consider the facts 

surrounding these plant additions.  Both the Well project for Apple Canyon and the 

Water treatment project for Lake Wildwood were necessary for the provision of safe, 

reliable water service to the Utilities’ customers.  Neither project was discretionary and 

both projects were adequately supported in the record in this case, albeit somewhat 

delayed.  The Utilities had nothing to gain by circumventing existing Commission Rules.  

Had the projects been added by the Utilities in rebuttal testimony simply as an attempt 
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to increase rates, Staff would agree that Section 287 should be strictly applied, but 

since that is not the case here, Staff believes the Commission should provide additional 

consideration to the requirement for these projects and approve them in the final Rate 

Base for both Apple Canyon and Lake Wildwood. 

Therefore, the Commission conclusion on pages 19-20 should be revised as 

follows: 

e)   Commission Analysis and Conclusion 
 

This issue concerns whether the Utilities may make  include certain pro forma 
adjustments to in rate basepursuant to Part 287.40.  The Utilities did not propose 
these adjustments until their rebuttal testimony.  The Intervenors argue that for 
this reason these pro forma adjustments must be denied because Part 287.40 
requires that pro forma adjustments be identified and supported in direct 
testimony.  In response, the Utilities argue that this does not apply because Part 
285 does not apply to utilities that serve fewer than 35,000 customers.   
 
The Commission finds that the Utilities have misread Part 287 of the 
Commission’s rules.  Part 287.10 states that Part 287 applies to all utilities as 
defined in Section 3-105 of the PUA - Lake Wildwood and Apple Canyon fall 
under this definition.  Part 287 also applies to telecommunications carriers as 
defined in Section 13-202 of the PUA that are subject to the requirements of 
Section 9-210 and Part 285.  The Part 285 exemption for small utilities is not 
included in Part 287.   
 
In addition, the record shows that the Utilities knew that these projects were 
going to be undertaken far in advance of the date for filing rebuttal testimony.  
The delay in notifying Staff and Intervenors is not explained.  
 
The point of requiring that pro forma adjustments be included with the utility’s 
direct case is to allow Staff and intervenors time to review a utility’s proposed 
rate increase.  The Utilities threaten that if these pro forma adjustments are not 
granted, the Utilities will have to file new rate case sooner rather than later 
because of the large nature of the investments.  This begs the question, 
however, of why the Utilities’ did not include such a large investment in their 
direct case.  While the Utilities did not provide the support for these projects in 
direct testimony, the support provided through responses to discovery and in 
written testimony did provide time for an adequate review.  The fact that both 
these projects are absolutely necessary for the provision of safe, reliable service 
to the ratepayers is compelling.  The Utilities did not stand to benefit from the 
delay in proposing these adjustments.  Since the projects are not discretionary, 
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the The Utilities request for approval of pro forma adjustments for Apple Canyon 
Well #1 and Lake Wildwood water treatment facility improvements are deni 
approved.   

 

II. OPERATING REVENUES AND EXPENSES -- ADJUSTMENTS 

Contested Issues 

 Appeals Costs 

Staff agrees with the PO’s well-reasoned conclusion to adopt the Staff and 

Intervenor adjustments to remove appeals costs from the revenue requirement.  

However, Staff recommends the following change on page 28 of the PO to remove from 

the conclusion information that is not germane to the overall conclusion: 

e) Commission Analysis and Conclusion 

… 

2009 Appeal at 912 (emphasis in original).  In addition the court defined 
rate case expenses in a footnote as “the costs a utility incurs in preparing 
and presenting a rate case at the Commission and on appeal . . . 
Reasonable rate case expenses are operating expenses that a utility may 
recover in its proposed rates.” Id. at 911 n.15.  It appears that the court 
defined rate case expenses to include estimated future appeals costs and 
that the Utilities agreed not to contest Staff’s estimates of total future rate 
case expense.  The Utilities are now attempting again to recover more 
rate case expense for the 2009 rate case than was approved by the 
Commission.  The Commission cannot grant this request. 

… 
 

III. RATES AND COST OF SERVICE (“COS”) STUDIES 

Staff takes exception to the ALJ’s conclusion that adopting cost-based rates 

should be delayed until the ongoing rate design consolidation plan is complete.  The PO 

states that Staff’s rate design proposal is appropriately cost-based and would be 

adopted if not for the process that is already undergoing regarding the possible 

consolidation of rates for some or all of the 23 Utilities, Inc. (“UI”) operating companies 
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in Illinois.  PO at 32.  If Staff’s rate design is appropriate, then it should be adopted.  The 

outcome and timing of the rate design consolidation process is uncertain.  Staff IB at 27; 

Staff RB at 10.  The status of this process has been impacted by the reorganization 

approved by the Commission in Docket No. 12-0279 whereby UI will become a wholly-

owned subsidiary of Corix Utilities (Illinois) LLC.  In its Final Order in Docket No. 12-

0297, the Commission required the following: 

  
The 23 UI Operating Subsidiaries shall propose a business plan for 
consolidating the separate companies into a single corporate entity for 
purposes of reducing the costs that are included in the companies’ 
revenue requirements, including costs associated with the regulatory 
process in the State of Illinois.  The plan shall include all companies, 
address future capital budgeting (including local investment options and 
the bill impact related to major capital investments), operation and 
maintenance budgeting, rate continuity, timing options, and the treatment 
of recent and pending rate proceedings for the companies.  The plan shall 
be served on the parties on the Service List in this docket and those who 
are participating in the consolidation workshops by electronic mail within 
four (4) months after the closing of the proposed reorganization described 
in the Order.  The companies will continue to cooperate with the parties in 
the consolidation workshops ordered by the Commission in consolidated 
Docket Nos. 11-0561 through 11-0566.  

 
Docket No. 12-0279, Final Order at 8-9;  App. A, paragraph 4, November 28, 2012. 
 

Consolidating the 23 UI Operating Subsidiaries into a single corporate entity 

would require Commission approval, which could take up to 11 months from the time 

the reorganization application is filed.  220 ILCS 5/7-204(d).  Such a consolidation of the 

corporate entities would precede any rate consolidation; otherwise, the Commission 

would be attempting to consolidate rates for utilities that are separate legal entities.  The 

subsequent rate proceeding in which a rate consolidation would be accomplished could 

then take an additional 11 months. 220 ILCS 5/9-201(b).  The fact that UI is still 

exploring how to consolidate its operations, corporate structure, and rate design is not a 
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sufficient reason for the Commission to defer a ll movement toward cost-based rates for 

potentially years to come.  In the last UI rate cases, the Commission directed UI, Staff, 

and other interested parties to develop a cost of service (“COS”) Study for use in future 

rate cases.  Docket Nos. 11-0561 through 11-0566 (Cons.), Final Order at 27, May 22, 

2012.  Staff has provided a COS Study for both Apple Canyon and Lake Wildwood.  

Staff’s COS Study model is consistent with the COS Studies used in some of UI’s prior 

rate cases and uses the format from the on-going workshop.  Staff Ex. 4.0 at 11.  Staff 

continues to recommend the Commission adopt Staff’s proposed rate designs, which 

are based on these COS Studies.  In this case, the Commission should not defer all 

movement toward cost-based rates, which is an important goal of public utility 

regulation.  Staff Ex. 10.0 at 6. 

The PO also expressed concern about the magnitude of the shift in cost recovery 

to Availability customers in Staff’s rate designs.  PO at 32-33.  Staff would first point out 

that the magnitude of that shift would differ amongst Apple Canyon and Lake Wildwood 

customers.  Staff’s proposed rate design would shift cost recovery to Apple Canyon 

Availability customers only marginally ($0.23/customer/month) more than Apple 

Canyon’s proposal, which the PO adopts.  Staff Ex. 10.0, Schedule 10.2 AC, line 9. 

Staff’s proposed Lake Wildwood Availability Charge would be $2.72 per month more 

than what Lake Wildwood proposed.  Staff Ex. 10.0, Schedule 10.2 LW, line 9.  Staff 

recognizes that this is a larger increase for Lake Wildwood’s Availability customers.  

However, alternatively, the Commission could mitigate that increase by only partially 

implementing COS for Lake Wildwood’s Availability customers, as opposed to the full 

COS Staff proposed.  Staff Ex. 4.0 at 20; Staff Ex. 10.0 at 8-9.   
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For example, Schedule LW attached to this brief on exceptions1 demonstrates 

that moving Lake Wildwood’s Availability Charge only 70% of the way to full COS would 

produce an Availability Charge of $11.95 per month, which is 80 cents per month more 

than the $11.15 per month Availability Charge proposed by Lake Wildwood. The 

remainder of the revenue requirement could then be assigned to the Usage Charge for 

Lake Wildwood, which would be $7.034 per 1,000 gallons of water which is less than 

the $7.780 per 1,000 gallons proposed by Lake Wildwood.  If the Commission is 

concerned about the magnitude of the increase in Lake Wildwood’s Availability Charge, 

then the Commission could set an Availability Charge, still based on the COS Study, 

that does not shift as much of the cost recovery to Lake Wildwood’s Availability 

customers.  Staff has also included a Bill Comparison Schedule for Lake Wildwood to 

illustrate this change.  (Staff Ex. BOE, Schedule Bill Comp LW) 

 Staff’s cost-based rate designs are consistent with the Commission’s direction in 

Consolidated Docket Nos. 11-0561 through 11-0566 to develop and implement a COS 

Study.  Staff IB at 26.  They should be adopted by the Commission.  Alternatively, if the 

Commission is concerned about the magnitude of the increase to Lake Wildwood’s 

Availability customers, then the Commission can mitigate an increase by setting an 

Availability Charge that partially implements full COS, as discussed above.  Therefore, 

Staff recommends the following changes to the Commission Analysis and Conclusion 

on pages 32–33 of the PO: 

 
 

                                            
1 Schedule LW attached to this BOE matches Staff Ex. 10.0, Schedule 10.1 LW except 
that it moves only 70% of the way to full COS for the Availability Charge and assigns the 
remaining 30% to the Usage Charge. 
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Exception – Primary Recommendation 
 
 D.  Commission Analysis and Conclusion 
 

**** 
 
With respect to Staff’s rate design proposal, tThe Commission finds that Staff’s proposal 
is appropriately cost based and wshould be adopted. if not for the process that is 
already undergoing regarding rate design for all the UI companies.  The Commission is 
reluctant to impose such a large change to the Utilities’ rate design, in particular the shift 
to availability customers, without knowing how that will ultimately change once the UI 
rate design process is complete.   
 
In Dockets 11-0561/11-0566 (Cons.) the Commission stated: 
 

The Commission orders UI to work with Staff and other interested 
parties to review and analyze UI’s current method of cost of service 
and rate design methodology. UI should develop a COSS with Staff 
and other interested parties for use in future UI rate cases.  

 
Final Order at 27, Dockets 11-0561-11-0566 (Cons), May 22, 2012.   
 

The current Apple Canyon, and Lake Wildwood rate cases were filed before the 
proposed completion date of the Commission required cost of service studies.  Staff’s 
recommendations in this docket follow the Commission’s Order to develop rates based 
on cost of service studies.  Section 5-102 of the Public Utilities Act indicates that one of 
the goals of public utility regulation is to ensure that tariff rates accurately reflect the 
costs of providing utility service.  Cost of service studies determine the cost to serve 
customers, and thus provides the basis for developing and designing cost-based rates 
for a utility.  Cost of service studies allocate costs among all customer classes to 
determine each customer class’ respective responsibility for the costs imposed on the 
utility.  The various costs of the utility system are allocated among the customer classes 
according to cost causation principles.    

Accordingly, the Commission finds it appropriate to implement Staff’s rate design 
in this docket to ensure that rates accurately reflect the cost of providing service. defer a 
major shift in the existing rate structures of these Utilities until such time as the rate 
design consolidation plan is completed.  Thus, the Utilities’ proposal, which is consistent 
with the decision in Dockets 11-0561-11-0566, is adopted.  The rate design can be 
adjusted in the Utilities’ next rate case to incorporate the UI general rate design. 
 
Exception – Alternative Recommendation 
 
 D. Commission Analysis and Conclusion 
 

**** 
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With respect to Staff’s rate design proposal, tThe Commission finds that Staff’s proposal 
is appropriately cost based and, except for the Lake Wildwood Availability Charge, 
wshould be adopted. if not for the process that is already undergoing regarding rate 
design for all the UI companies.  The Commission is reluctant to impose such a large 
change to the Utilities’ rate design, in particular the shift to availability customers, 
without knowing how that will ultimately change once the UI rate design process is 
complete.  The Commission has changed Lake Wildwood’s Availability Charge to reflect 
70% of full cost of service in order to mitigate the magnitude of a full cost of service 
increase.  The remaining cost of service for Lake Wildwood’s Availability customers is 
included in the Usage Charge.  

 
In Dockets 11-0561/11-0566 (Cons.) the Commission stated: 

The Commission orders UI to work with Staff and other 
interested parties to review and analyze UI’s current method 
of cost of service and rate design methodology. UI should 
develop a COSS with Staff and other interested parties for 
use in future UI rate cases.  

Final Order at 27, Dockets 11-0561-11-0566 (Cons.), May 22, 2012.   

The current Apple Canyon, and Lake Wildwood rate cases were filed before the 
proposed completion date of the Commission required cost of service studies.  Staff’s 
recommendations in this docket follow the Commission’s Order to develop rates based 
on a cost of service studies.  Section 5-102 of the Public Utilities Act indicates that one 
of the goals of public utility regulation is to ensure that tariff rates accurately reflect the 
costs of providing utility service.  Cost of service studies determine the cost to serve 
customers, and thus provides the basis for developing and designing cost-based rates 
for a utility.  Cost of service studies allocate costs among all customer classes to 
determine each customer class’ respective responsibility for the costs imposed on the 
utility.  The various costs of the utility system are allocated among the customer classes 
according to cost causation principles.    

Accordingly, the Commission finds it appropriate to implement Staff’s rate design 
in this docket to ensure that rates accurately reflect the cost of providing service with 
one change to the Availability Charge for Lake Wildwood customers and the 
subsequent adjustment to the Lake Wildwood Usage Charge as noted above. defer a 
major shift in the existing rate structures of these Utilities until such time as the rate 
design consolidation plan is completed.  Thus, the Utilities’ proposal, which is consistent 
with the decision in Dockets 11-0561-11-0566, is adopted.  The rate design can be 
adjusted in the Utilities’ next rate case to incorporate the UI general rate design. 

 
IV. Findings and Orderings Paragraphs 

Finding (12) on page 35 of the PO should be deleted in its entirety.  There was 

not a recommendation in these rate cases that the Utilities continuing property records 
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were deficient.  Thus the finding is not necessary.  The language should be revised as 

follows and the remaining finding paragraphs should be renumbered. 

(12) Apple Canyon Utility Company and Lake Wildwood Utilities Corporation 
must establish and maintain continuing property records in compliance with 
the Commission‘s rules; these Companies must also file a report with the 
Manager of the Commission‘s Accounting Department. Such report shall 
evidences successful implementation of the continuing property record 
program within 12 months after the final order in this proceeding; and 
 

Staff also recommends that a paragraph be included in the Findings and 

Orderings to overtly set forth the finding required under Section 9-229 of the Act.  It has 

been Commission practice to include a Section 9-229 finding regarding rate case 

expense in its Findings and Orderings paragraphs, and Staff recommends that practice 

be extended to the current proceeding.  Towards that end, Staff recommends the 

following paragraph be included within the Findings and Orderings section of the PO at 

pages 33-35: 

(#) pursuant to Section 9-229 of the Act, the Commission has 
specifically assessed the amounts expended by the Utilities to 
compensate attorneys and experts to prepare and litigate this general 
rate case filing and finds those amounts, as adjusted, to be just and 
reasonable, with the Commission’s more detailed supporting findings 
on this subject set forth in Section V.A.4 of this Order;   

 

Conclusion 

WHEREFORE, for all the foregoing reasons, Staff of the Illinois Commerce 

Commission respectfully requests that the Commission’s order in this proceeding reflect 

all of Staff’s recommendations and that they be adopted in their entirety consistent with 

the arguments set forth herein. 

 

        Respectfully submitted, 
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        ______________________ 

        JAMES V. OLIVERO  
KIMBERLY J. SWAN 

        MICHAEL J. LANNON 
        Illinois Commerce Commission 
        Office of General Counsel 
        160 N. LaSalle St., Suite C-800 
        Chicago, Illinois 60601 
        T: (312) 793-2877 
        F: (312) 793-1556 
         
        Counsel for the Staff of the  
July 12, 2013       Illinois Commerce Commission 


