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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

Mt. Carmel Public Utility Company  : 
       : 13-0079 
Proposed general rate increase for gas  : 
service and an electric rate design revision. : 
 
 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S  
MOTION TO STRIKE A PORTION OF THE SURREBUTTAL  

TESTIMONY OF DAN LONG 
______________________________________________________________________ 
 

 The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel and pursuant to Sections 200.190 of the Commission’s Rules of 

Practice, 83 Ill. Adm. Code 200.190, and the schedule set by the Administrative Law 

Judge, hereby moves to strike a portion of the of the surrebuttal testimony of Dan E. 

Long (Mt. Carmel Ex. 1.0 SR) filed on behalf of Mt. Carmel Public Utility Company (“Mt. 

Carmel” or “the Company”).  In support of its motion, Staff states as follows: 

1. On June 28, 2013, pursuant to the procedural schedule established in this 

docket, Mt. Carmel filed the surrebuttal testimony of Dan E. Long.   

2.   The ostensible purpose of Mr. Long’s testimony is to respond to the rebuttal 

testimony of Staff witness Ms. Alicia Allen.  Mt. Carmel Ex. 1.0 SR at 2. 

3. Mr. Long was asked and provided answers to multiple questions regarding the 

Company’s proposed gas rate design as it relates to cost of service study performed in 

the Company’s last rate case, Docket No. 07-0357. Mt. Carmel Ex. 1.0 SR at 4:54-
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11:225. Mr. Long stated that his surrebuttal testimony “address[es] a rate design issue 

proposed by Staff witness Alicia Allen in ICC Staff Ex. 4.0 related to how the increase in 

gas revenues is ultimately granted.” Id. at 2. 

4. Mr. Long’s surrebuttal testimony is not responsive to Ms. Allen’s rebuttal 

testimony, and by its own admission responds to Ms. Allen’s direct testimony, which has 

been marked as Staff Ex. 4.0.  MCPU Ex. 1.0SR at 2, lines 13-16.  Within Mr. Long’s 

surrebuttal testimony, lines 18-31 discuss Ms. Allen’s rate design proposal from her 

direct testimony, Staff Ex. 4.0 at 11-12, lines 33-36 discuss Mr. Long’s Rebuttal 

testimony, MCPU Ex. 1.0R at 6, lines 41-191 identify new information allegedly 

supporting Mt. Carmel’s direct testimony rate design proposal, MCPU Ex. 1.0 at 28-29, 

and lines 193-225 restate Mr. Long’s Rebuttal testimony. MCPU Ex. 1.0R at 7-10.  As 

this testimony is clearly not responsive to Ms. Allen’s rebuttal testimony, it is improper 

and should be stricken. 

5. Additionally, Mr. Long’s testimony at Lines 54-225 should be stricken because it 

constitutes improper surrebuttal testimony.  Mr. Long’s testimony does not respond to 

new positions or statements raised by Ms. Allen in her rebuttal testimony.  Likewise, Ms. 

Allen does not bring up new rebuttal arguments to which Mr. Long is responding.  Mt. 

Carmel could have and should have offered testimony regarding the cost of service 

study related to this proceeding when it filed its Direct Testimony or at least in its 

Rebuttal Testimony. 

6. The Company waited until the surrebuttal round to advance an entirely new line 

of argument.  Ms. Allen made clear in her prefiled direct testimony, submitted on April 
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18, 2013, that in her opinion the Company’s proposed gas rate design, which allocated 

the greater part of a proposed increased revenue requirement to the gas therm charge, 

and a lesser portion to the customer charge, was unsound and improper. Staff Ex. 4.0 

at 8-12. She further described in detail her own proposal for such an eventuality; 

specifically an “across the board” approach in which any change in the revenue 

requirement would be reflected on an equal percentage basis in both the therm and 

customer charges. Id. at 8, 11-13.   

7. Ms. Allen’s opinion was thus known in detail to the company prior to its rebuttal 

testimony. It elected not to advance the arguments regarding cost study results until its 

surrebuttal testimony. 

8. Mt. Carmel’s submission during surrebuttal of a new analysis based upon the 

cost of service study performed in Docket No. 07-0357 highly prejudices Staff, as Staff 

has no meaningful opportunity to respond to Mr. Long’s testimony prior to the 

evidentiary hearing.  On these grounds alone, the testimony at Lines 54-225 should be 

stricken. 

9. Further, all of the information in the objectionable portions of Mr. Long’s 

surrebuttal testimony – the COSS allocations, the information from the company’s 

books of account – were available to the company at the outset of this proceeding. The 

company chose nonetheless to withhold advancing its argument until the surrebuttal 

round.  

10. The presentation of prefiled testimony in matters proceeding before the 

Commission is intended to narrow the issues as the docket progresses and to provide 
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each party with due process rights for response. To achieve these goals, each party is 

to set forth the entirety of its issues in direct testimony.  Thereafter, pursuant to 

Commission practice, each round of testimony is limited to responding to the opposing 

party’s preceding round of testimony, as testimony would also be limited in a trial court.  

A party who fails to present evidence in accordance with the schedule set by the 

Administrative Law Judge (“ALJ”) “may be limited in the presentation of evidence in the 

proceeding or otherwise restricted in participation, to avoid … prejudice.”  83 Ill. Adm. 

Code  200.660.  Furthermore, the parties agreed to the schedule in this matter which 

set all dates for rebuttal and surrebuttal testimony. 

11. If Mr. Long had provided the analysis at issue in his Rebuttal Testimony, Ms. 

Allen and the other Staff members would have had several weeks to investigate and 

analyze this information and prepare a response in Staff’s Rebuttal Testimony, as 

appropriate.  The schedule in this proceeding only provides for a short time for Staff to 

issue discovery, analyze this new information and prepare for the evidentiary hearing.  

Furthermore, Staff is prevented from filing any type of responsive testimony, and if the 

Company declines to cross-examine Staff witnesses during the evidentiary hearing, 

Staff will be entirely precluded from responding in any way to this new testimony. 

12. Additionally, on Page 3, Lines 33-39, Mr. Long was asked and answered the 

following question: 

Q. In your responsive testimony, did you state that there is no 
cost basis for the Company’s proposed revenue allocation? 

A. Yes.  Ms. Allen and I agree that the Company’s proposal is not 
based upon system costs.  There is no standard that requires that each 
and every change in rates or rate design must be based entirely on cost.  
If there were, there would be no reason to ever address or adopt in rate 
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design the principles pf [sic] stability and gradualism that Ms. Allen 
discusses in her testimony. 

Mt. Carmel Ex. 1.0 SR at 3. 

13. Mr. Long’s entire answer after the affirmative first sentence, beginning with “Ms. 

Allen and I agree” through the end of the answer constitutes a narrative, non-responsive 

answer, and should be stricken. 

 WHEREFORE Staff of the Illinois Commerce Commission, in light of the 

foregoing reasons, respectfully requests that the Administrative Law Judge strike 

portions of the Surrebuttal Testimony of Mr. Long, Mt. Carmel Exhibit 1.0 SR, Page 3, 

beginning with the second word on Line 35 through Line 39, and Pages 4-11, beginning 

at Line 54 and continuing through Line 225, and direct the Company to provide revised 

surrebuttal testimony which reflects the striking of those portions. 

 Respectfully submitted, 

 

_______________________ 
KELLY A. TURNER 
KIMBERLY J. SWAN 
MATTHEW L. HARVEY 
 
Illinois Commerce Commission 
Office of General Counsel 
160 North LaSalle Street, C-800 
Chicago, IL 60601  
(312) 793-2877 
kturner@icc.illinois.gov 
kswan@icc.illinois.gov 
mharvey@icc.illinois.gov 

July 11, 2013 
 Counsel for Staff of the Illinois 
 Commerce Commission 


