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APPLICATION FOR REHEARING OF THE CITIZENS UTILITY BOARD 

 

Pursuant Section 200.880 of the Rules of the Illinois Commerce Commission, 83 Ill. 

Admin. Code Section 200.880, the Citizens Utility Board (“CUB”), through its attorneys, hereby 

requests rehearing of the June 6, 2013 Order of the Illinois Commerce Commission (“ICC” or 

“Commission”)(“Order”) in the above-captioned proceeding.   
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I. INTRODUCTION 

The Commission’s Order in the above-captioned proceeding ignores substantial evidence 

regarding improper activity of Northern Illinois Gas Company, d/b/a Nicor Gas Company 

(“Nicor, “Nicor Gas” or the “Company”), while operating under its performance-based 

regulatory (“PBR”) program, known as the Gas Cost Performance Program (“GCPP”), 

(approved by the Illinois Commerce Commission (“ICC” or “Commission”) in Docket No. 99-

0127).  Specifically, the Commission excuses away uncontroverted evidence that Nicor 

manipulated its storage operations under the GCPP in a way that benefited shareholders to the 

detriment of ratepayers in contravention of its obligation ensure that the program was “likely to 

lower gas costs for Nicor’s customers.”  220 ILCS 5/9-244(b)(1); Northern Illinois Gas 

Company d/b/a NICOR Gas Company, Petition for permission to place into effect proposed 

Rider 4, Gas cost, pursuant to Section 9-244 of the Illinois Public Utilities Act, ICC Docket No. 

99-0127, Order at 39 (“99-0127 Order”)(“The Commission finds that the GCPP is likely to 

result in rates lower than those under traditional regulation as required by Section 9-244(b)(1).”).   

The initial driving force behind the GCPP was Nicor’s desire to capture the value of low-

cost gas that had been on its books for decades (called “LIFO” gas layers, for the “last in, first 

out” accounting method).  The first problem with this scheme was that Nicor took great pains to 

hide these intentions from the Commission in Docket No. 99-0127 and the instant dockets, yet 

proceeded to execute its plan to access low-cost LIFO gas while operating under the GCPP from 

2000-2002 outside Commission purview.  Nicor successfully exploited the GCPP to capture 50% 

of the benefit of this low-cost gas, while under traditional regulation 100% of the benefit would 

have accrued to ratepayers.  But the GCPP opened the door to further exploitation and 

manipulation of the program beyond just accessing LIFO gas.  Many such actions (and 
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associated refund recommendations) were the subject of a Stipulation between Commission Staff 

(“Staff”) and Nicor, which also represents the majority of the total refund ordered by the 

Commission in this docket.  But, only $24 million of the total $72 million refund ordered by the 

Commission can be directly attributed to profit from accessing LIFO gas.  The other transactions 

in the Staff-Nicor Stipulation that the Commission adopted went well beyond accessing LIFO 

gas and were only able to be conducted under the severely reduced regulatory oversight the 

GCPP afforded Nicor.  Those transactions in the Stipulation, however, do not take account of 

additional improper activity under the GCPP that caused significant ratepayer harm far beyond 

the $72 million refund ordered by the Commission, and must be addressed in order for ratepayers 

to be made whole, and for the Commission to avoid judicial reversal.   

The Commission’s Order summarily dismissed CUB’s and the AG’s claims regarding 

storage manipulation despite the fact that the storage adjustment advocated by CUB Witness 

Mierzwa and AG Witness Effron is premised on the same essential theory of the adjustments 

adopted by the Commission’s Order.  Witnesses from CUB and the AG each presented detailed 

evidence refuting each of Nicor’s claims and substantiated the refunds that result from each 2001 

storage manipulation adjustment.  Nicor’s failure to refute evidence that its actions made it more 

likely that gas costs for Nicor’s customers in 2001 would increase absent such actions, is a fatal 

flaw in Nicor’s case that the Commission does not address.  

Beyond just accessing low-cost LIFO gas, and lying about that driving intention of the 

GCPP, substantial evidence in this proceeding demonstrates that the Company repeatedly took 

advantage of the severely reduced regulatory oversight under the GCPP to conduct improper 

transactions that increased the cost of gas.  For example, by accepting the Stipulation, the 

Commission found Nicor used infield transfers to manipulate storage withdrawals, conducted 
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improper affiliate transaction with Nicor Enerchange, and inflated the benchmark using capacity 

management credits.  These actions were taken in contravention of Nicor’s obligation to operate 

the program in the best interest of its customers.  See 220 ILCS 5/1-102, 5/9-244(c).  The 

evidence in this proceeding also incontrovertibly shows that Nicor manipulated its storage 

withdrawals during 2001 to track the storage credit rate to minimize its loss under the 

benchmark, with no consideration of the effects of that decision on its customers’ gas costs.  By 

exploiting the large stores of low-cost LIFO inventory, Nicor was then forced to add gas to its 

inventory at a substantially higher cost, which perpetually raised Nicor’s base rates by $6.8 

million per year.  In order to do justice to the extensive ratepayer harm that Nicor’s actions 

caused, CUB respectfully requests that the Commission grant rehearing to reconsider this 

substantial evidence for the reasons stated herein.  A failure to do so constitutes reversible error. 

II. RELEVANT LEGAL STANDARDS 

While Commission orders are entitled to deference, its decisions may be overturned if its 

findings are against the manifest weight of the evidence.  People ex rel. Hartigan v. Illinois 

Commerce Comm’n, 148 Ill.2d 348, 367 (1992).  Substantial evidence is more than a scintilla, 

but less than a preponderance.  Citizens Utility Board v. Illinois Commerce Commission, 291 Ill. 

App. 3d 300, 304 (Ill. App. Ct. 1997).  Upon review of a Commission order, the court may, in 

whole or in part, reverse and set aside the order, affirm the order, or remand the cause to the 

Commission for further proceedings.  Id.   

The GCPP was filed by the Company as an alternative regulation plan under Section 9-

244 of the PUA, which spells out the specific findings the Commission must make in order to 

approve an alternative regulation proposal.  220 ILCS 5/9-244(b).  Under Section 9-244(b), the 

Commission must find that an alternative regulation program meets the following criteria: 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992076578&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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(b) The Commission shall approve the program if it finds, based on the 

record, that: 

 

(1) the program is for the services covered by the program and that 

are consistent with the provisions of Section 9-241 of the likely to 

result in rates lower than otherwise would have been in effect 

under traditional rate of return regulation; and  

 

(2) the program is likely to result in other substantial and 

identifiable benefits that would be realized by customers served 

under the program and that would not be realized in the absence of 

the program; and  

 

(3) the utility is in compliance with applicable Commission 

standards for reliability and implementation of the program is not 

likely to adversely affect service reliability; and  

 

(4) implementation of the program is not likely to result in 

deterioration of the utility's financial condition; and  

 

(5) implementation of the program is not likely to adversely affect 

the development of competitive markets; and  

 

(6) the electric utility is in compliance with its obligation to offer 

delivery services pursuant to Article XVI; and  

 

(7) the program includes annual reporting requirements and other 

provisions that will enable the Commission to adequately monitor 

its implementation of the program; and  

 

(8) the program includes provisions for an equitable sharing of any 

net economic benefits between the utility and its customers to the 

extent the program is likely to result in such benefits.  

 

Under Section 9-244(c), the Commission is required to conduct a review of the GCPP 

after two years of operation to determine whether the GCPP was meeting its objectives.  On 

January 24, 2002, the ICC initiated Docket No. 02-0067 to review the GCPP as required by the 

Act.  Testimony was filed, discovery conducted and an evidentiary hearing was held in Docket 

No. 02-0067 on June 10, 2002.  At the close of the hearing, the record was marked “Heard and 

Taken.”  After a whistleblower fax was sent to CUB on June 20, 2002, however, the course of 
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this proceeding took a sudden and dramatic turn.  See CUB Init. Br. at 10-18.  Pursuant to a joint 

motion of all parties to this proceeding, the record was reopened, extensive discovery was 

conducted, and, in its Second Interim Order, the Commission expanded the scope of the statutory 

Section 9-244 review to consider “all issues relating to any refunds that may be owing to Nicor 

customers as a result of the operation of the Program…”  Second Interim Order at 6 (December 

17, 2002).   

The Nicor-Staff Stipulation is a non-unanimous settlement, because neither CUB nor the 

AG is a party to the Stipulation, and it does not resolve all contested issues in this proceeding.  

The Illinois Supreme Court addressed the standard for the Commission’s approval of settlement 

agreements and for consideration and adoption of proposed settlement agreements in Bus. and 

Prof’l People for the Pub. Interest, 136 Ill. 2d 192, 217 (1989) (“BPI I”).  BPI I holds that the 

Commission may consider a non-unanimous settlement in making a decision on the merits, as 

long as the provisions of the proposal are within the Commission’s power to impose, do not 

violate the PUA, and are independently supported by substantial evidence in the whole record.  

Id.  By concluding that substantial evidence in the record supports the issues in the Settlement, 

but simultaneously concluding that there is not sufficient evidence to support CUB’s and the 

AG’s 2001 storage manipulation claims, the Commission is acting arbitrarily and capriciously.  

The underlying premise of each of the issues in the Nicor-Staff Settlement is that the actions 

Nicor took were contrary to the requirement in Section 9-244(b)(1), that the program was “likely 

to result in rates lower than otherwise would have been in effect under traditional rate of return 

regulation.”  This is precisely the same standard to which the Commission must adhere in 

evaluating the 2001 storage withdrawal manipulation claims. 
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The Illinois Administrative Procedure Act (“APA”) defines the standard of proof by 

which Nicor must meet its burden under the Public Utilities Act.  The APA provides that: 

“unless otherwise provided by law or stated in the agency’s rules, the standard of proof in any 

contested case … shall be the preponderance of the evidence.” 5 ILCS 100/10-15 (emphasis 

added).  The Commission has confirmed that the APA’s standard governs its proceedings.  Ill. 

Commerce Comm’n v. Commonwealth Edison Co., 155 P.U.R. 4th 17, 53 (1994) (“preponderance 

of evidence at the hearing level has long been the standard by which this Commission has 

determined matters before it”).  Under Illinois law, a preponderance of the evidence means 

“more probably true than not,” Holton v. Memorial Hospital, 176 Ill. 2d 95, 105 (1997), or is 

demonstrated by evidence that renders a fact “more likely than not.” Lindsey v. Bd. of Educ., 354 

Ill. App. 3d 971, 986 (1st Dist. 2004); see also Restat. 2d Torts §433B cmt. a.   

III. ARGUMENT 

A. 2001 Storage Adjustment 

The Commission’s Order ignores substantial evidence demonstrating that the Company 

manipulated its 2001 storage withdrawals to affect the benchmark to its benefit and to the 

detriment of ratepayers, (CUB Ex. 1.0 2
nd

 Rev. at 47:1298-53:1458; CUB Ex. 2.0 Rev. at 

27:621-45:1007).  Several indisputable facts support this finding:  

1) Nicor reduced its contract storage in 2000, so had about half less gas in storage going 

into the 2000-2001 heating season than the prior year as a result. 

 

2) Nicor accessed an additional 17.5 Bcf of additional LIFO gas in 2000, beyond what 

was accounted for in the Restatement, which was accessed through reducing contract 

storage in 2000. 

 

3) Nicor’s storage levels were low before cold weather hit in November 2000, and even 

though storage levels returned to near normal levels in February and March 2001, 

Nicor continued to suppress its storage withdrawals to the detriment of ratepayers. 
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4) Nicor could have and should have withdrawn more gas from storage in 2001, but 

instead Nicor substantially reduced storage withdrawals during 2001 to a level less 

than one-half of the year before (2000) and about 60% of the year after (2002).   

 

5) By suppressing storage withdrawals in 2001, Nicor was able to raise the storage credit 

rate component of the benchmark and create false “savings.” 

 

6) Nicor’s severely reduced storage withdrawals in 2001 forced the utility to buy 

market-priced gas during an unprecedented price spike, and passed those historically 

high gas prices on to customers. 

 

The Commission’s reasons for rejecting CUB’s and the AG’s 2001 storage adjustments ignore 

this uncontroverted evidence, reflect a misunderstanding of the evidence and law, contradict 

other findings in the Order, and thus render the Commission’s conclusion on this issue arbitrary 

and capricious. 

1. Nicor Reduced Storage Withdrawals in 2001 to Protect Its Shareholders 

While Simultaneously Exposing Its Customers to Record High Gas Prices 

 

Under the Storage Credit Rate/Adjustment (“SCR” or “SCA”) component of the 

Benchmark formula, the Company had an incentive to create false savings by shifting 

withdrawals to reduce the SCA and raise the benchmark, thereby enabling the Company to share 

in greater “savings” or fewer “losses.”  CUB Ex. 1.0 2
nd

 Rev. at 49:1341-1347.  In Docket Nos. 

96-0386 and 99-0127, the Company claimed that storage withdrawals were a function of weather 

and operational requirements and claimed that it could not manipulate storage to its benefit under 

the GCPP.  CUB Ex. 1.0 2
nd

 Rev. at 47:1300-48:1306.  In Docket Nos. 96-0386 and 99-0127, the 

Company and its witnesses made repeated statements to reassure the Commission that the 

Company could not manipulate storage withdrawals to affect the benchmark.  See CUB Ex. 1.0 

2
nd

 Rev. at 48-49:1311-1339.  Though the Company steadfastly denied that it could shift 

withdrawals to manipulate the benchmark, it did just that in 2001, to the great detriment of 

ratepayers.  The net result of this manipulation of the SCA was an increase in the cost of gas to 
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ratepayers.  The net result of this manipulation of the SCA was an increase in the cost of gas to 

ratepayers.  This is the genesis of Mr. Mierzwa’s and Mr. Effron’s 2001 storage withdrawal 

adjustments.   

The Commission’s Analysis and Conclusion regarding the 2001 Storage Withdrawal 

adjustments is wrong on several points.  First, the Order erroneously summarized the CUB and 

AG arguments to be that “Nicor withdrew too much gas from its inventory in 2000 and had to 

replace it with more expensive gas in 2001.”  Order at 16.  This conclusion represents a 

misunderstanding of the evidence of record and the arguments made by CUB.  CUB 

demonstrated that Nicor 1) failed to fill its contract storage to historic levels in 2000 in an effort 

to access additional low-cost LIFO gas; 2) withdrew too much gas in November 2000 (well in 

excess of what was required to serve the increased demand from the colder-than-normal 

weather), in order to adhere to the SCA and protect itself under the benchmark; and 3) reduced 

the 2001 storage cycle to adhere to the SCA percentages, again to protect itself under the 

benchmark.  See CUB Init. Br. at 47-55, CUB Reply Br. at 22-31. 

By the end of December 2000, while not unreasonably low, Nicor’s storage inventory 

was lower than average.  CUB Ex. 2.0 at 41:911-912.  Because of Nicor’s improper storage 

activity, Nicor started out 2001 with lower storage volumes.  However, Nicor’s gas stores were 

not so low that Nicor could not have withdrawn more gas from storage in January 2001 when the 

circumstances demanded it.  This point is borne out by the record evidence showing that Nicor 

had less gas in storage at the end of 2002, yet withdrew substantially more gas from storage in 

2003 than it did in 2001.  CUB Ex. 2.0 Rev. at 41:917-923.  Rather than withdraw more gas from 

storage to serve the increased demand in the winter of 2001, Nicor chose to reduce the storage 

cycle by about half what it was the prior year, in an effort to adhere to the pre-determined SCA 
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percentages, even though doing so forced Nicor to buy market-priced gas during an 

unprecedented price spike.  CUB Ex. 2.0 at 40:900-904. 

In rejecting the 2001 storage adjustment proposed by both Mr. Mierzwa and Mr. Effron, 

the Commission’s Order cites to the fact that the Company followed the established withdrawal 

percentages approved in Docket No. 99-0127 for the apparent premise that this was indicative of 

proper operation under the GCPP.  Order at 17.  This conclusion reflects a misunderstanding of 

the intent of the benchmark, which was not to blindly follow the pre-determined SCR, but rather 

to account for the benefit that storage assets were supposed to provide customers.  CUB Ex. 1.0 

2
nd

 Rev. at 13:323-326.  By reducing storage withdrawals so dramatically in 2001, Nicor’s 

storage assets did not provide the benefit to customers as they are intended to do.  Because Nicor 

stood to benefit (or reduce its exposure to losses under the formula) by reducing storage 

withdrawals during 2001, it acted against the best interest of ratepayers by doing so.  The issue is 

really just that simple.  And the facts bear out these allegations. 

It is critical to understand that the SCA percentages were never intended to prescribe 

Nicor’s storage withdrawal activity.  The benchmark formula was intended to reflect Nicor’s 

actual gas costs under traditional PGA regulation, with the SCA capturing the seasonal price 

benefit of injecting gas in the summer and withdrawing that gas in the winter when gas is more 

expensive.  CUB Ex. 1.0 2
nd

 Rev. at 15:376-378, 32:906-907.  The SCA was supposed to be 

account for the benefit this typical storage activity would provide customers.  Id.  Because this 

was the only component of the benchmark formula over which Nicor had control, Nicor was able 

to affect the benchmark by withdrawing more or less gas from storage.  CUB Ex. 2.0 Rev. at 

28:626-628. 
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The evidence in this proceeding demonstrates that Nicor had planned to reduce its 2001 

withdrawal cycle as early as January 2001 and did this so it could “match its withdrawals to the 

SCR weightings.”  CUB Ex. 1.02 at 52, Note 24 (Lassar Report).  In order to follow the 

established withdrawal percentages, Nicor had to shift withdrawals in 2001, which just means 

that Nicor reduced its total storage withdrawals during 2001 to match the SCA percentages.  By 

matching its withdrawals to the SCR, Nicor would limit its risk of underperforming against the 

storage component of the benchmark – the only component over which the Company had any 

control.  Once the January 2001 storage withdrawal level was set at this reduced level, Nicor 

continued to follow the monthly inventory withdrawal percentages as long as that provided a 

benefit to it, but then deviated from the SCA when it did not appear to be beneficial.  CUB Ex. 

2.0 Rev. at 30:671-676.  

By following those percentages in January 2001, Nicor exposed its ratepayers to record 

high gas prices because the Company was forced to buy gas at market prices to serve its 

customers during a record price spike in January 2001.  CUB Ex. 1.0 2
nd

 Rev. at 51:1403-1408, 

citing CUB Ex. 1.14.  The fact that Nicor followed the SCA percentages in 2001, even though 

doing so exposed its customers to record high gas costs in 2001, cannot reasonably be interpreted 

as a prudent or reasonable course of action and cannot protect the Company against allegations 

of improper actions under the GCPP.  In early January 2001, when Nicor decided to lower the 

storage withdrawal cycle for the year, it was not in the best interest of ratepayers to lower the 

storage withdrawal cycle because the cost of current purchases exceeded the projected costs of 

replacement supplies.  CUB Ex. 1.0 2
nd

 Rev. at 52:1426-1432; CUB Ex. 1.17.  Nicor should have 

deviated from the historical withdrawal percentages, because the unique and dramatic 

circumstances present at the time demanded it.  By reducing its storage withdrawals to match the 
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SCA percentages and consequently raising the benchmark, Nicor increased ratepayers’ gas costs 

by approximately $128 million before interest is applied ($155 million less approximately $27 

million of LIFO benefit, had Nicor not accessed 17.5 Bcf of LIFO gas).  CUB Reply Br. at 25-

26. 

The facts demonstrate the unreasonableness of Nicor’s decision to substantially lower the 

2001 storage withdrawal cycle.  The table below summarizes Nicor’s winter storage withdrawal 

activity for the period 1994 through 2001.  Nicor’s monthly storage activity during the period 

1994 through 1998 was used to determine the monthly storage injection and withdrawal 

percentages reflected in the Storage Credit Rate: 

Table 1-R 

Nicor Gas Company 

Monthly Withdrawals 

(Bcf) 

Winter Season Nov. Dec. Jan. Feb. March Total 

1994-1995 10.8 19.6 33.8 33.3 16.8 114.3 

1995-1996 14.4 20.3 30.3 20.9 15.8 101.7 

1996-1997 19.1 21.0 38.2 24.5 21.0 123.8 

1997-1998 12.6 22.8 27.8 20.8 21.9 105.9 

4-Year Average 14.2 20.9 32.5 24.9 18.9 111.4 

1998-1999 11.3 19.9 25.7 23.3 29.2 109.4 

1999-2000 12.5 20.1 25.4 18.9 16.6 93.5 

2000-2001 25.4 21.1 17.8 8.9 7.8 81.0 

 

CUB Ex. 2.0 Rev. at 720-721.  The Company’s storage withdrawals during the winter of 2000-

2001 were substantially lower than the 4-year average and the total withdrawals during 2001 

were less than half the average withdrawals in the years 1994-1998 (withdrawals in 2001 were 

54.3 million MMBtus, which was 69 million below the average of 123.3 million MMBtus in 

1994-1998).  AG Ex. 1.2 at 24:16-22. 

The Order appears to give credence to Nicor’s claims that weather and operational 

concerns limited its ability to withdraw significantly more gas from storage in 2001.  Order at 27.  

A review of the record evidence demonstrates, however, that Nicor’s theory purporting to 
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explain its reduced storage cycle in 2001 does not hold water.  First, Nicor could not offer a 

Company witness who had personal knowledge of the storage activity at the time in question, so 

instead put up paid consultants to fashion post-hoc justifications for the Company’s unusual 

storage activity.  CUB Init. Br. at 16-18; CUB Reply Br. at 20-21.  Not only did Nicor fail to 

produce a company employee engaged in the operation of the GCPP at the time, Nicor actually 

withdrew testimony from two key consultants, hours before scheduled cross-examination.  Id.  

Second, these “explanations,” which point largely to weather and operational concerns, are 

undermined by the facts in the record – facts that are largely ignored in the Commission’s Order.   

The record reveals that Nicor regularly monitored its performance under the SCA 

component of the Benchmark, including the Storage Credit Rate.  CUB Ex. 2.0 Rev. at 31:707-

711.  Nicor also monitored on a daily basis its performance under the Market Index Cost 

calculation, including the impact of daily changes in natural gas prices.  CUB Ex. 2.0 Rev. at 

31:707-711, citing CUB EX. 1.15, CUB EX. 2.07.  By reducing daily purchases (and instead 

withdrawing gas from storage) in a month with rising prices, Nicor stood to gain a benefit under 

the PBR, and therefore its “PBR Purchasing Guidelines” indicated that the Company should buy 

less gas.  CUB Ex. 2.0 at 35:780-796.  This was the case in November 2000.  As shown in CUB 

Ex. 2.09, Nicor significantly decreased and eventually eliminated its daily priced purchases 

toward the end of the November 2000, and instead relied on storage withdrawals to serve the 

increased demand.  Id.   

The Commission’s Order appears to give credence to the Company’s claims that it 

increased withdrawals in November 2000 far in excess of historic levels because of the colder-

than-normal weather and therefore depleted storage inventory levels.  Nicor Ex. 10.0 at 6:114-

119.  But Nicor withdrew significantly more from storage than the increase in demand required 
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and therefore cold weather alone cannot take credit for the increased storage withdrawals in 

November 2000.  In November 2000, Nicor diverted from its supply plan and withdrew 11.2 Bcf 

more from storage than planned, which is 80% higher than planned storage withdrawals of 25.4 

Bcf.  CUB 2.0 Rev. at 36:800-806.  Nicor never explained why it withdrew significantly more 

gas in November 2000 than was necessary, other than the excuse that it was a colder-than-

warmer month.  As the evidence demonstrates, the increase in demand from the colder weather 

did not justify the extraordinarily large amount of gas withdrawn from storage in November 

2000.  It was the fact that Nicor by reducing daily purchases in month with rising prices, Nicor 

gained a benefit under the GCPP that influenced Nicor’s decision to withdraw more gas from 

storage than was necessary.  Id. at 35:780-789. 

In December 2000, cold weather significantly increased sales above planned levels, but 

this time the Company did not reduce its daily gas purchases and increase its storage withdrawals 

as it did in November 2000, but instead adhered to its planned withdrawals
1
.  Id. at 37:822-826.  

As indicated by the response to CUB 20.06, actual sales were 11.6 Bcf higher than projected 

sales of 45.0 Bcf, but Nicor did not compensate for these additional sales by withdrawing more 

from storage.  Id.   

Nicor points to storage inventories at the end of December being the lowest level of any 

year between 1994 and 2000, and the Company was not in a position to withdraw the same 

volumes in January 2001 as it had in previous years.  Nicor Ex. 5.0R at 18:329-21:406.  

However, while Nicor’s storage levels at the end of 2000 were lower than average, its inventory 

was even lower in December 2002, (64.1 Bcf), yet Nicor withdrew almost twice as much gas 

from storage, (103.9 Bcf), during 2003 than it did during 2001, (54.3 Bcf).  Thus, its storage 

                                                 
1
 In the Company’s final December 2000 monthly gas supply plan, planned on-system storage withdrawal volumes 

were 14.7 Bcf, and DSS withdrawals were planned at 5.4 Bcf, for a total planned December 2000 withdrawal 

quantity of 20.1 Bcf.  Id. at 37:817-820. 
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inventory was clearly not unreasonably low and did not prevent Nicor from withdrawing 

additional gas from storage in 2001.   

While blaming the weather and low storage inventories may seem like an attractive and 

reasonable excuse for the significantly lower historic storage withdrawal cycle, the facts show 

otherwise.  Nicor maintained its storage inventory well below historic levels long before cold 

weather arrived in November, then withdrew far more gas than the demand required in 

November, and subsequently reduced its withdrawal cycle in 2001 even after its storage 

inventories returned to normal.   

2. Nicor Significantly Reduced Contract Storage Purchases to Access 

Additional LIFO Layers 

 

The evidence in this proceeding clearly demonstrates that the Company’s chief goal of 

the PBR was to access low-cost LIFO storage inventory.  See. CUB Ex. 1.02 (Lassar Report); 

CUB Ex. 1.04 (Post Board of Directors Presentation).  In order to access LIFO inventory, storage 

withdrawals during a particular calendar year must exceed storage injections.  CUB Ex. 1.0 2
nd

 

Rev. at 20:507-516.  One way to accomplish this was Nicor’s use of storage “pre-fills” – an 

accounting mechanism used to move stored gas off Nicor’s books.  CUB Ex. 1.0 2
nd

 Rev. at 

37:1024-1031.  Another way to access LIFO inventory is to reduce storage inventory by 

reducing storage injections.  CUB Ex. 2.0 Rev. at 39:874-40:889.  Storage inventories are 

generally at their highest level at the end of October, which is typically considered the beginning 

of the storage withdrawal season.  Id.  As shown in the following table, Nicor’s average NGPL 

contract storage volumes at the end of October averaged nearly 32 Bcf during the four-year 

period 1995-1998, and the end of December volumes averaged 26 Bcf for the same period:  Id.  
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Table 3-R 

Nicor Gas Company 

Comparison of NGPL Contract Storage Inventory 

(Bcf) 

 October December 

 1995 32.0 32.4 

 1996 32.8 23.9 

 1997 32.0 23.8 

 1998 30.5 24.4 

Average 31.8 26.1 

 2000 14.3 5.9 

 

CUB Ex. 2.0 Rev. at 40:890-891.  Nicor’s NGPL contract storage in October 2000 was less than 

half the four-year average and its contract storage as of December 2000 was less than one-fifth of 

the four-year average.  Storage inventory levels were depleted, therefore, not because of a 

nationwide trend to reduce storage injections, as Nicor contended, but rather because Nicor 

failed to fill NGPL contract storage in the summer of 2000.  CUB Ex. 2.0 at 42:944-952.   

The Commission’s Order erroneously cites to the fact that the cold weather and spike in 

gas prices in the winter of 2000-2001 was not foreseeable in support of its rejection of CUB’s 

2001 storage adjustment.  Order at 17.  The 2001 storage manipulation claims made by CUB and 

the AG, however, have nothing to do with whether the cold weather or price spikes were 

foreseeable.  Nicor acted imprudently and improperly by deliberately reducing its contract 

storage to access LIFO gas in 2000 and by withdrawing too much gas in November 2000, each 

of which actions lead to lower than average storage levels going into 2001.   

Nicor never refuted the evidence of its substantially reduced contract storage inventory.  

Nicor Witness Carpenter, who addressed this issue at length in testimony, could not offer an 

explanation as to why Nicor’s NGPL contract storage inventory was below the historic average 

because he did not investigate the level of NGPL storage inventory.  March 1 Tr. at 1407:3-10; 

CUB Cross Ex. 1.  Furthermore, Nicor did not present any witness who was a gas operations 
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employee directly responsible for the implementation and operating of the PBR.  As a 

consequence, Nicor did not present evidence regarding the actions of its employees during the 

time the PBR was in operation to justify Nicor’s decision to reduce NGPL storage inventory.  

Nonetheless, not even Nicor disputes that its NGPL contract inventory was significantly below 

historic levels, and that if NGPL inventory levels were higher, Nicor could have withdrawn more 

gas from storage in January 2001.  March 1 Tr. at 1403:21–1403:10.  These facts were 

apparently not considered by the Commission, as there is no discussion of this unrefuted 

evidence in the Order’s Analysis and Conclusion. 

The evidence in this record shows that Nicor reduced its contract storage in fall of 2000 

in order to access additional LIFO layers.  Storage inventories are generally at their highest level 

at the end of October, which is typically considered the beginning of the storage withdrawal 

season (Ex. 2.0, 39:876–878), a premise with which Nicor Witness Carpenter agreed.  March 1 

Tr. at 1403:21–1404:6.  Mr. Carpenter also agreed that at the end of October 2000, Nicor’s 

NGPL storage inventory was 17.5 Bcf below Nicor’s historic average.  Id. at 1401:1-6.  Witness 

Carpenter further agreed that in 2000, Nicor accessed 17.5 Bcf of low-cost LIFO inventory gas.  

Id. at 1412:15–18.  LIFO inventory is accessed when inventory levels at year’s end are below 

that of the prior year.  The fact that Nicor maintained NGPL inventory at a level 17.5 Bcf below 

historic levels and simultaneously accessed 17.5 Bcf of low-cost LIFO inventory during 2000 

was not discussed in the Commission’s analysis and conclusion.  Considering the predominant 

strategy of the GCPP was to access low cost LIFO gas, as demonstrated by the evidence 

supporting the Nicor-Staff Stipulation, the evidence demonstrating the Nicor accessed 17.5 Bcf 

of LIFO gas in 2000 – beyond that accounted for by storage pre-fills – compels a conclusion that 

Nicor physically manipulated its storage in 2000 and 2001 to gain an advantage under the GCPP. 
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3. Nicor’s Provision of Hub Services in 2001 Provides Further Evidence of the 

Unreasonableness of Nicor’s Actions Under the GCPP During 2001 

 

The Commission’s Order also ignores evidence that Nicor’s use of Hub Services under 

the GCPP had the effect of raising gas costs.  In the winter of 2001, Nicor engaged in Hub 

Services, which included firm and interruptible transportation and storage services, and park and 

loan services.  CUB Ex. 2.0 Rev. at 43:954-965.  Under a park transaction, a third-party delivers 

gas to Nicor at one point in time and that gas is returned to the third-party at a future point in 

time.  Id.  A loan transaction is just the opposite, with Nicor delivering gas to the third-party at 

one point in time and the third-party returning that gas to Nicor at a future point in time.  Id.   

Mr. Mierzwa found that during the summer of 2000, Nicor accepted 13.7 Bcf of gas from 

third-parties, injected that gas into its on-system storage facilities, and withdrew and returned 

that gas to third-parties by approximately mid-February 2001.  CUB Ex. 2.0 Rev. at 44:971-980.  

Thus, 13.7 Bcf of storage on-system was unavailable to serve sales customers during the winter 

of 2000-2001.  Id.  He also noted that during February and March 2001, in addition to already 

having returned 13.7 Bcf to third-parties, Nicor loaned an additional 8.0 Bcf of sales customers’ 

gas to third-parties, all the while reducing the storage withdrawal cycle to match the storage 

credit date percentages, and increasing the gas costs of sales customers.  Id.   

Nicor’s provision of Hub services therefore reduced the amount of storage inventory 

available for sales customers for two reasons.  First, because Nicor was required to return 13.7 

Bcf of gas to third-parties during the winter of 2000-2001, Nicor’s storage inventory was 

reduced by this amount and this contributed to the reduced storage withdrawal quantities during 

January 2001.  Id. at 44:982-987.  As a result, Nicor was required to purchase much more 

expensive gas to serve its sales customers than would have been necessary absent the obligation 

to return the gas to third-parties.  Id.  Second, because Nicor adjusted storage withdrawals to 
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match the percentages in the Storage Credit Rate calculation, it reduced storage withdrawals in 

2001 to serve sales customers.  Simultaneously, however, during February and March 2001, 

Nicor loaned 8 Bcf of storage gas to third parties.  CUB Ex. 2.0 at 44:971-45:999.  Thus, Nicor 

could have withdrawn more gas from storage to serve sales customers instead of serving Hub 

transactions, and if it had, the additional withdrawals would have reduced gas costs for Nicor’s 

sales customers by $11 million.  Id.  The Commission’s Order fails to address these uncontested 

facts, which provide further evidence of the unreasonableness of Nicor’s actions with regard to 

its storage activity during 2001. 

3. The 2001 Storage Is Limited to 2001, Because That Is When the Improper 

Activity Occurred.  

 

The Commission’s Order concludes that “it is necessary in this type of analysis to look at 

the program as a whole and not just a limited period that may present an unrealistic picture of the 

entirety of the program.”  Order at 17.  This comment represents a misunderstanding of the 

evidence and the issues.  The allegations of storage manipulation were not focused on 2001 

while ignoring the other years the program was in effect.  As the evidence clearly shows, the 

Company maintained a steady average of total storage withdrawals over the four year period 

preceding the GCPP and during the first year of the GCPP, but then dramatically reduced its 

storage withdrawals during 2001.  CUB Ex. 2.0 Rev. at 32:720-721.  In 2000, Nicor withdrew 

133,433,716 Dth from storage.  Id. at 28:629-630.  In 2001, Nicor withdrew 66,348,729 Dth 

from storage.  Id.  And in 2002, Nicor withdrew 108,049,101 Dth from storage.  Id.  So, in 2001, 

Nicor withdrew about half of the gas from storage it withdrew during the other two years the 

program was in effect.  It is this decision to drastically lower the withdrawal cycle in 2001 that is 

at issue.  Thus, CUB and the AG properly focused on the activity in 2001, because this was the 

year the storage manipulation at issue was occurring.  
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B. Storage Inventory Carrying Charges 

 

The Commission’s Order rejects CUB’s proposed adjustment to Nicor’s storage 

inventory carrying charges, citing rules that permit gas utilities to add new LIFO layers of gas to 

its inventory, regardless of the cost associated with that layer of gas.  Order at 21.  The Order 

approaches this issue from a vacuum without consideration of the total impact of Nicor’s actions 

on ratepayers.  The issue is not whether Nicor’s actions theoretically were appropriate.  The 

central issue is quantifying the total impact of Nicor’s scheme to liquidate low-cost LIFO layers 

outside regulatory review, which went beyond ratepayers being denied the full value of this low-

cost gas.  Ratepayers have endured and will endure higher base rate carrying charges on the 

higher cost gas that replaced those low-cost LIFO layers because of Nicor’s decision to liquidate 

the low cost storage gas improperly.  

When a utility like Nicor purchases gas and injects it into storage, it is not able to collect 

the cost of purchasing that gas from ratepayers until it is withdrawn from storage.  CUB Ex. 1.0 

2
nd

 Rev. at 35:969-974.  Thus, the utility has an investment in its storage inventory.  Id.  In the 

base rate setting process, a utility’s average investment in storage inventory is reflected as an 

addition to rate base upon which the utility is permitted to earn a return.  Id. at 35:971-973.  This 

return is commonly referred to as storage inventory carrying charges.  Id. at 35:974.  So, at the 

same time Nicor enjoyed 50% of the benefit of the low cost LIFO gas, it simultaneously realized 

significant benefit from the collection of additional base rate revenues on the higher cost 

replacement gas.  The supposed benefit of liquidation of low-cost LIFO storage inventory under 

the PBR, then, actually increased ratepayers costs, because of the offsetting adverse impact on 

ratepayers of the increase in Nicor’s storage inventory carrying charges.   



21 

 

The long-term effect of Nicor’s decision to access LIFO layers under the GCPP was 

higher gas costs, which stands in violation of Section 9-244(b)(1) of the PUA.  The Commission 

approved the GCPP without having the benefit of evaluating all the implications of the decision 

to liquidate this low-cost gas.  Under the PBR, ratepayers received 50 percent of the benefit 

associated with liquidating low-cost LIFO inventory.  During the 2000 through 2002 PBR 

period, Nicor liquidated approximately 27,600,000 Dth of its low-cost LIFO inventory.  CUB 

Ex. 1.0 2
nd

 Rev. at 35:978-979.  The 27,600,000 Dth of low-cost storage inventory liquidated by 

Nicor during the term of the PBR had an average cost of approximately $2.30 per Dth.  Id. at 

35:979-980.  The savings generated by the liquidation of low-cost LIFO inventory was $48.0 

million.  CUB Ex. 1.09.  Since that time, Nicor replaced the 27,600,000 Dth liquidated under the 

PBR with gas having an average cost of $5.81 per Dth.  Id. at 35:978-983, citing CUB Ex. 1.10.  

So, while the benefit to ratepayers under the PBR was $24.0 million, or 50 percent of the total 

savings amount, this was only a one-time benefit for ratepayers.  CUB Ex. 1.0 2
nd

 Rev. at 35:938.  

This short-term, limited benefit was far outweighed by the increase in storage carrying charges 

of the more expensive gas subsequently injected into storage.  And the effects of this detriment 

are lasting: ratepayers will pay the higher rates associated with the higher base rate case in 

perpetuity. 

The Commission’s Order claims that the Commission rejected the argument of CUB that 

the carrying charges should be disallowed in Nicor’s 2004 rate case.  Order at 22.  The 

Commission’s analysis, however, reflects a misreading of that order.  In Nicor’s 2004 rate case, 

the Company sought to recover the higher carrying charges associated with the higher cost 

replacement gas.  See Northern Illinois Gas Company d/b/a Nicor Gas Company, Proposed 

general increase in natural gas rates, ICC Docket No. 04-0779, Order at 14 (Sept. 20, 2005).  A 
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review of the language of that Order reveals a different perspective than the Commission 

identified in the instant docket.  In Docket No. 04-0779, the Commission determined that since 

the issue of whether it was reasonable for Nicor to liquidate low-cost gas in storage while the 

GCPP was in effect is being addressed in the PBR docket, this was the more appropriate venue to 

consider this adjustment: 

The issue of whether it was reasonable for Nicor to liquidate 

certain low-cost Gas in Storage inventory while the GCPP was in 

effect is being separately litigated in Docket 02-0067.  Because 

that issue will be given full consideration in Docket 02-0067, and 

because appropriate remedies are available in that case, that issue 

will not also be addressed in the present case.   

 

ICC Docket No. 04-0779, Final Order of September 20, 2005 at 19.  Nicor, in fact, supported 

that conclusion – arguing in favor of addressing this adjustment in this case rather than in that 

docket.  Id. at 15.  The appropriate remedy for the higher ratepayer costs associated with 

improperly liquidating low cost LIFO gas by injecting higher-cost gas, therefore, is to provide 

ratepayers the refund recommended by CUB witness Mierzwa.   

CUB respectfully requests that the Commission rehear the issue of the storage carrying 

charges, or in the alternative, reverse itself and refund Nicor’s ratepayers for the excessive base 

rate revenues imposed by Nicor’s improper activity under the GCPP.  Mr. Mierzwa’s 

recommendation reduces Nicor’s storage inventory rate base claim in Docket No. 04-0779 from 

$98.7 million to $52.9 million.  CUB Ex. 2.0 Rev. at 25: 574-578.  Id. at 36:1005-1007.  This has 

the effect of reducing Nicor’s base rate revenues by $6.8 million per year since those rates went 

into effect.  Id.   

IV. CONCLUSION 

The Commission’s Order fails to provide a full and complete analysis of the very serious 

issues presented by CUB, and basis its rejection of these issues on a misinterpretation of the 
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evidence.  The evidence demonstrates – by more than a preponderance of the evidence – that the 

proposed 2001 storage withdrawal adjustment of approximately $128 million (before interest) is 

warranted to correct for the Company’s extensive manipulation of the GCPP, over and above the 

$72 million ordered by the Commission.  The record further supports an adjustment of $6.8 

million per year since the higher gas costs went into base rates in September 2005, to account for 

the increased base rate costs relating to the substantial increase in the cost of gas used to replace 

the low-cost LIFO gas.   

 

CUB therefore respectfully requests that the Commission either reverse its determination 

on or rehear the issues identified in this Application for Rehearing. 
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