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VERIFIED APPLICATION FOR REHEARING
 
AND RECONSIDERATION OF
 

THE PEOPLE OF THE STATE OF ILLINOIS
 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois, in accordance with Sections 10-113 and 10-201 of the Illinois Public Utilities Act ("the 

Act"), 220 ILCS 5/10-113 and 220 ILCS 5/10-201, and Part 200.880 of the rules of the Illinois 

Commerce Commission ("ICC" or "the Commission"), 83 Ill.Adm.Code 200.880, hereby 
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request that the Commission grant rehearing and reconsideration of its Final Order of June 5, 

2013, served upon the parties on June 7, 2013, in the above-entitled docket. In support of its 

request, the People state as follows: 

I.	 The Commission Committed Reversible Error When It Improperly Shifted the 
Burden of Proof from Nicor to Intervenors, Failed to Apply the Proper Legal 
Standard to Its Analysis, and Failed to Issue Findings Consistent with the Review 
Requirements of Section 9-244, All In Violation of Sections lO-20l(e)(iv)(A), (B) (C) 
and (D) of the Public Utilities Act. 

The Final Order misstates the law when it claims that the Public Utilities Act "allows" for 

Commission review to determine whether a program under 9-244 is meeting its objectives or 

whether the utility is implementing the program in accordance with a Commission order, 

suggesting that its review is entirely discretionary. In fact, such review is statutorily required by 

Section 9-244(c): "The Commission shall open a proceeding to review any program approved 

under subsection (b) 2 years after the program is first implemented to determine whether the 

program is meeting its objectives ... " 220 ILCS 5/9-244(c) (emphasis added). 

The Commission is a quasi-legislative body and its powers are limited to those granted it 

by the General Assembly. Business and Professional People for the Public Interest v. Illinois 

Commerce Comm 'n., 146 Il1.2d 175, 195,585 N.E.2d 1032, 1039 (1991). The legislature 

granted the Commission authority to approve alternative regulation programs pursuant to the 

criteria set forth in Section 9-244 subject to the requirement that the Commission review any 

such approved program after two years to determine whether the program was meeting the 

objectives established in that statute. The scrutiny exercised by the Commission during its 

review must therefore determine whether Nicor's performance based rates program, otherwise 

known as the Gas Cost Performance Program ("GCPP") met the standards for alternative 

regulation programs set forth in 9-244. 220 ILCS 5/9-244(c). Section 9-444 authorizes the 
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Commission to approve alternative regulation plans only if the record demonstrates that" ... the 

program is likely to result in rates lower than otherwise would have been in effect under 

traditional rate of return regulation for the services covered by the program and that are . 

consistent with the provisions of Section 9-241 of the Act ... [and] the program is likely to result 

in other substantial and identifiable benefits that would be realized by customers served under 

the program and that would not be realized in the absence of the program... " 220 ILCS 5/9

244(b)(1) and (2). The Commission's authorizing order sought to enforce these standards and 

approved Nicer's performance-based rates proposal specifically because Nicor represented that 

.its proposal would be " ... likely to result in rates lower than those under traditional regulation as 

required by Section 9-244(b)(1)." ICC No. 99-0127 at 39 (emphasis added). 

The Commission is required to explain the facts essential to its ruling so that the court 

can properly review the basis forthe decision. Business and Professional People for Public 

Interest v. Illinois Commerce Comm'n., 279 Ill.App.3d 824,833,665 N.E.2d 553, 559 (1996). 

An administrative order that lacks sufficient findings of fact is void. Citizens Utility Board v. 

Illinois Commerce Comm 'n., 276 Ill.App.3d, 730, 735, 658 N.E.2d 1194, 1199 (1st Dist. 1995) 

The Commission's Final Order in this case failed to explain its ruling sufficiently and failed to 

contain findings sufficient enough to withstand judicial scrutiny, for the following reasons. 

First, the Commission's analysis erred by shifting the burden of proof from Nicor to the 

intervenors. Instead of making an affirmative determination ofNicor's compliance with the Act 

and with the Commission's authorizing otder in ICC Docket No. 99-0127 ("1999 Order"), the 

Final Order focused on whether the People and CUB had presented definitive evidence" ... to 

show that this component of the GCPP was not operated as intended." Order at 17. Requiring 

intervenors to prove a: utility's manipulation is not a sufficient basis for a finding in favor of the 
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utility. Citizens Utility Board, 276 Ill.App.3d at 747 (Commission erred in concluding that 

intervenor failure to prove utility manipulated its capital structure was sufficient grounds to find 

utility capital structure reasonable). 

Secondly, the Final Order's three-sentence analysis ofNicor's management of its gas 

inventory during the GCPP failed to evaluate the company's operation of the program according 

to the specific requirements of Section 9-244 or even by the expectations of the Commission's 

own authorizing order. Order at 17. The Final Order did not contain any findings on the failure 

or success of the GCPP in meeting the requirements of Section 9-244 as required by that law \lr 

in fulfilling the objectives for the program set forth in the Commission's 1999 Order. This 

failure to perform the required legal analysis and provide the findings required by law, as 

explained above, could render the order void and is grounds for reversal under Section 10

201(e)(iv)(B), (C) and (D) of the Act. 

Third, and most important, the Final Order's analysis did not address substantial evidence 

of the blatant misrepresentations that Nicor made to the Commission - which the Company has 

never denied - in order to gain regulatory approval for the GCPP, how those misrepresentations 

deprived the Commission of material information it needed to properly evaluate Nicor's initial 

proposal, how that deception led the Commission to unknowingly approve a program that Nicor 

designed to subvert the Commission's rules and Section 9-244 of the Act itself and how the 

combination of those events harmed ratepayers, in violation of Illinois law. Findings on Nicor's 

misrepresentations as evidenced in the record are necessary to perform the review ofNicor's 

alternative regulation program required by the General Assembly in Section 9-244(c) of the Act, 

a review which the Commission itself relied upon as a check on any failures or deficiencies the 

program's actual operation might reveal. The Commission does not resolve factual issues in a 
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vacuum, but takes into account equitable and policy considerations to ensure that consumers are 

treated fairly. Apple Canyon v. Illinois Commerce Commission, 368 Ill.Dec. 888,900, 985 

N.E.2d 695, 707 (3d Dist. 2013). 

The People hereby incorporate by reference its arguments in its Initial Brief at 6-20 their 

Reply Brief at 1-5 and 8-11, their Briefon Exceptions at 2-6 and 7-14, and their Reply Brief on 

Exceptions at 2-5. The Commission should grant rehearing to reconsider these issues. Its errors 

in this regard constitute grounds for remand under Section 10-201(e)(iii) of the Act or for 

reversal under Sections 10-201(e)(iv)(A), (B), (C) and (D) of the Act. 

II.	 The Commission's Implication That Nicor Operated the Gas Cost Performance 
Program As the Commission Intended Is Not Supported by Substantial Evidence, Is 
Contrary to Evidence of Record and As Such Presents Grounds for Reversal Under 
Section 1O-201(e)(iv) of the Public Utilities Act. 

The Commission's Final Order wrongly concludes that the record in this case contains no 

evidence that Nicor operated the GCPP in a manner contrary to that which the Commission 

intended. Order at 17. This conclusion constitutes reversible error because the People, the 

Citizens Utility Board, and the ICC Staff all presented substantial evidence, much of it 

unrebutted, demonstrating that, contrary to representations made to the Commission, Nicor 

planned to operate, and did operate the GCPP to benefit Nicor and its shareholders, not its 

customers. AG Initial Brief at 6-20; AG Rev. Ex. 1.2, AG Rev. Ex. 1.3, AG Ex..3.1-1.3.7, AG 

Ex. 1.4; CUB Ex. 1.0 2nd Rev., CUB Ex.1.01-l.25, CUB 2.0 Rev., Staff Ex. l.OR at 2-50. The 

evidence of record further established that once it obtained Commission approval for the GCPP, 

Nicor did operate the GCPP to benefit the interests of its shareholders, to the detriment of its 

customers. Id. By disregarding substantial evidence to the contrary and finding that Nicor's 

actions in implementing the GCPP were consistent with the purposes which the Commission 

established for the company's performance-based rates program, the Commission violated the 
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Public Utilities Act and failed to enforce its own order and administrative rules. The People 

hereby incorporate by reference the arguments presented in their Initial Brief at 6-20, Reply 

Brief at 5-11, Brief on Exceptions at 7-12 and Reply Brief on Exceptions at 2-5. 

The Commission offers three reasons to support its conclusion that no evidence was 

presented to demonstrate that the company did not operate the GCPP as the Commission 

intended. It should be noted at the start that the framing of the conclusion itself is in error, 

because it wrongly places the burden of proof on intervenors to prove the program was not 

properly operated, rather than on Nicor to make a prima facie case that its actions in 

implementing the GCPP were consistent with the Commission's Order, Commission rules and 

with Section 9-244 of the Act. The burden of proof is not on intervenors in a traditional rate 

case, let alone a 9-244 alternative regulation review. People ex rei. Hartigan v. Illinois 

Commerce Commission, 117 Il1.2d 120, 135-36, 510 N.E.2d 865, 871 (1987) (Commission erred 

in requiring intervenors to establish unreasonableness of rates instead of requiring utility to 

establish proof of reasonableness). In fact, even though much of the evidence challenging 

Nicor's account of the GCPP went unrebutted, the Commission wrongly decided the issues on 

the grounds that the People and CUB did not demonstrated that Nicor's implementation of the 

GCPP was unreasonable. 

The Final Order's three-sentence analysis begins by observing that with respect to the 

issue of storage manipulation" ... no definitive evidence was presented to show that this 

component of the GCPP was not operated as intended. First, the Company did follow the 

withdrawal percentages established in the Commission's Order approving the program." Order 

at 17. The assumption underlying this statement is a mistake of fact - in fact, a misstatement of 

its own order - upon which the Commission premises its ensuing analysis. The statement 
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wrongly assumes that using the GCPP benchmark inputs to make purchasing and storage 

management decisions represented proper implementation of the GCPP. In fact, there is no 

question that the Commission's order authorizing Nicor's performance-based rates program did 

not approve the GCPP benchmark for the purpose of dictating Nicor's storage management and 

purchasing decisions, nor did it ever suggest that such a course of action would represent a 

reasonable implementation of the program it was approving. The idea was never addressed in 

the authorizing order because that was not the purpose of the benchmark. Rather, as the 

Commission's order explained, the GCPP benchmark formula was designed to create a price for 

Nicor to beat as it managed its gas inventories to obtain for its customers better prices for gas 

than would have been obtained in the absence of the GCPP. Neither the benchmark nor any of its 

components were designed to dictate Nicor's management decisions. See 1999 Order at 5-12. 

The People hereby incorporate by reference their Brief on Exceptions at 14-29. The 

Final Order erred when it premised its findings on a mistake of fact and blessed this decision on 

the part of the company, in direct violation of Section 9-244 of the Public Utilities Act and of the 

Commission's own authorizing order. The Commission's finding described above constitutes 

reversible error under Section 10-201(e)(iv)(A), (B), (C) and (D) of the Act. 

The Commission continued with its faulty reasoning: "Second, it is very difficult to 

determine from the record that the Company should have been able to foresee colder than normal 

weather or the spike in gas prices during late 2000, an early 2001." Order at 17. This 

statement.too, is irrelevant to a Section 9-244 review. The GCPP was not premised on the 

assumption that Nicor should be able to foresee weather conditions or changes in gas prices, with 

or without the GCPP. The GCPP was only intended to create an incentive for Nicor to obtain the 

best possible price for gas for its customers, given any particular weather conditions or future 
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market prices. What is relevant to a 9-244 analysis is whether Nicor operated the program in 

compliance with that goal. The Commission erred in ignoring substantial evidence presented to 

demonstrate that the company operated the program to benefit its own interests during late 2000 

and early 2001, even when it cost its own customers more, contrary to the Act, to the 

Commission's order and to the Commission's rules. 

The People hereby incorporate by reference its Brief on Exceptions at 29-31. The 

Commission's finding described above constitutes reversible error under Section 10

201(e)(iv)(A), (B) and (C) of the Act. 

Third, the Commission concluded, " ... it is necessary in this type of analysis to look at the 

program as a whole and not just a limited period that may present an unrealistic picture of the 

entirety of the program." Order at 17. The Final Order's conclusion that the GCPP was to be 

evaluated pursuant to a "balancing" standard, under which costs to consumers were to be 

weighed against the benefits of the program, is in error. Section 9-244 contains no such criteria 

and the Commission's 99-0127 order did not propose it either. For the Commission to rely on a 

fabricated standard instead of performing the required statutory analysis is arbitrary and 

capricious, not supported by substantial evidence, and contrary to Illinois law. Whether the 

Commission applied the proper legal standard is a question of law that an appellate court will 

review de novo. Apple Canyon, 985 N.E.2d at 712. 

The People hereby incorporate by reference their Brief on Exceptions at pages 32-34 with 

respect to this issue. This finding is contrary to the Commission's own order and to the Act, is 

arbitrary and capricious, not supported by substantial evidence, is beyond the Commission's 

jurisdiction and constitutes reversible error pursuant to Section 10-201(e)(iv)(A), (B), (C) and 

(D) of the Act. 
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III.	 The Commission's Final Order Violated Its Own Rule Barring Gas Utilities From 
Entering Into Transactions that Increase the Gas Charge To Customers When It 
Found Nicor's Operation of the Gas Cost Performance Program To Be in 
Compliance with Section 9-244 of the Act, Which Is Reversible Error Under Section 
10-201(e)(iv) of the Act. 

Furthermore, the Final Order's conclusion in this regard is in direct contradiction to the 

Commission's own rules. Nicor's decision to follow the withdrawal percentages used to 

construct the GCPP benchmark in making its purchasing and storage decisions was a violation of 

Part 525.40 Commission's administrative rules. Part 525.40 states that a gas utility is required to 

" ... refrain from entering into any such transaction that would raise the Gas Charge(s)." 83 
. 

Ill.Adm.Code 525.40. Evidence presented by the People demonstrated that Nicor's actions 

actually made those rates higher than would have resulted under traditional regulation. AG Ex. 

1.3, Schedule DJE-7. By making its gas purchasing decisions in a manner that would protect its 

own financial interests, all at great cost to its customers, Nicor raised the gas charge for those 

customers, violating that regulation. The Commission's Final Order does not address that issue, 

even though the People raised it in their briefs. AG Initial Brief at 4-6. 

The People hereby incorporate by reference their Initial Brief at 4-6 and 30-38, their 

Reply Brief at 1-8, their Brief on Exceptions at 12-34 and their Reply Exceptions at 2-5 and 11

16. The Commission's failure to enforce its own administrative rule is reversible error under 
\ 

Section 10-201(e)(iv)(B) and (C) of the Act. Business and Professional People for the Public 

Interestv. Illinois Commerce Comm'n., 146 Il1.2d 175,240,585 N.E. 2d 1032. 

IV.	 The Commission's Decision to Ignore Unrebutted Evidence Demonstrating that 
Nicor Could Have Avoided Passing on Market Prices for Gas During 2001 
Constitutes Reversible Error Under Section 1O-201(e)(iv)(A)of the Public Utilities 
Act.	 ' 

The Final Order fails to account for unrebutted substantial evidence presented by the 

People and by CUB with respect to the storage withdrawal issue. The Order suggests, but does 
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not directly assert, that Nicor was justified in paying market prices for gas to serve its customers 

in February and March of2001 because Nicor's average end-of-January gas inventory balance in 

previous years was higher than in 2001. Order at 16. In support of its analysis, the Final Order 

notes the 4 year average for end-of-January storage balance was "72.4 Bcf, or 30% higher than 

200 I." Id. Yet the Commission ignored evidence demonstrating that Nicor had experienced at 

least one end-of-January balance lower than January 2001, when the January 1994 balance was 

52.8 Bcf. Tr.1358. The evidence that the company's inventory of 54.5 Bcf could have 

supported the 24.5 Bcfneeded to pass on the cheapest possibly gas to its customers and avoid 

having to charge customers higher market prices is unrebutted, but the Commission's Final 

Order does not address this fact. 

The Final Order also disregards the fact that Nicor presented no evidence whatsoever to 

suggest that there were any operational or safety reasons why the 24.5 Bcf withdrawal could not 

have been made, thereby saving ratepayers the $64 million Nicor spent on gas at market prices in 

February and March of2001. A trier of fact may draw an inference, when a party has failed to 

produce evidence within its power to produce, that this evidence if produced would be adverse to 

that party. Schaffer v. Chicago and Northwestern Co., 129 Il1.2d 1,25-26,541 N.E.2d643 

(1989), although the inference may be drawn only when a) the evidence was under the party's 

control and could have been produced through reasonable diligence; b) a reasonably prudent 

person would have offered the evidence, if he believed that it would have been favorable; and c) 

no reasonable excuse for failure to produce the evidence has been shown. Kersey v. Rush 

Trucking Co., 344 Ill.App.3d 690, 696, 800 N.E.2d 847 (2nd Dist. 2003). All information 

concerning any operational problems or safety concerns that may have been posed by 

withdrawing the 24.5 'Bcf were in Nicor's control, yet Nicor never explained what reason it had 
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for not making the necessary withdrawals to protect consumer interests in the lower gas prices 

that were supposed to ensue under the GCPP. Given the body of evidence in this case as a 

whole, it is reasonable to assume that Nicor failed to explain its actions because its explanation 

would not have been favorable to its legal and factual arguments in this case. Schaeffer at 25-26. 

The Final Order also erred in failing to consider the fact that that Nicor withdrew the 

testimony of its only witness who could explain the February and March 2001 withdrawals. 

Although the Final Order notes Nicor's failure to rebut evidence supplied by the People's 

witness Effron regarding Nicor's storage withdrawal decisions during this period, it does not 

hold Nicor to task for its failure to provide an explanation. Despite the fact that Nicor witness 

Labhart had proffered testimony in response to AG witness Effron analysis, that Effron had 

responded to that testimony and that Labhart was prepared to testify, the company refused to let 

submit his testimony into the record or permit him to be cross-examined. Tr. 1378-79; AG 

Initial Brief at 33; Reply Brief at 11-16. Yet the Final Order inexplicably considers Nicor's 

failure to respond on a matter worth $64 million to ratepayers a matter of no particular 

significance. Even though the People's analysis of this issue was unchallenged by Nicor, the 

Commission wrongly decided the issue in Nicor's favor. This reasoning results in improperly 

moving the burden of proof from Nicor to the People. Citizens Utility Board, 276 IlI.App.3d at 

,747. 

The People hereby incorporate by reference the arguments contained in their Initial Brief 

at page 33, in their Reply Brief at pages 11-16 and in their Brief on Exceptions at 6-7. The 

Commission's failure to base its decision on the evidence of record as a whole is grounds for 

reversal under Section 10-201(e)(iv)(A). 
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v. Conclusion 

WHEREFORE, the People request that the Commission grant its request for rehearing on 

the issues set forth above, to reconsider the errors oflaw and fact contained in its June 5, 2013 

Final Order, in light of the arguments presented herein. 

The People of the State of Illinois 
BY LISA MADIGAN, Attorney General 

/s/ 
Janice A. Dale 
Assistant Attorney General 
Chief, Public Utilities Bureau 
Illinois Attorney General's Office 
100 West Randolph Street, 11th Floor 
Chicago, Illinois 60601 
Telephone: 312- 814-3736 
Facsimile: 312-814-3212 
E-mail: jdale@atg.state.il.us 

Dated: June 8, 2013 
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VERIFICATION
 

STATE OF ILLINOIS ) 
) 

COUNTY OF COOK ) 

Janice A. Dale states that she is an Assistant Attorney General and the Bureau 

Chief of the Public Utilities Division in the Illinois Attorney General's Office, that she 

has read the foregoing Application for Rehearing on Behalf of the People ofthe State of 

Illinois in ICC Docket No. 01-0705, that she knows the contents thereof, and that to the 

best of her knowledge, information and belief, based upon reasonable inquiry, the 

contents are true and correct. 

ice A. Dale 
ureau Chief, Public Utilities Division 

Illinois Attorney General's Office 

l" ...... ~ OFFICIAL SEAL 

? KATHLEEN A. LEISER 
) NOTARY PUBLIC, STATE OF ILLINOIS )
>MY COMMISSiON EXPIRES: 05-29-2017 ) 


