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Deadline:  None (see below) 

 
M E M O R A N D U M________________________________________________ 
 
TO: The Commission 
 
FROM: Larry Jones, Administrative Law Judge 
 
DATE: June 18, 2013 
 
SUBJECT: Illinois Commerce Commission 
  On Its Own Motion 
 
 Phase 2 of the initial approvals for FutureGen Industrial 

Alliance, Inc. (“FutureGen”) 
 
RECOMMENDATION: Entry of the previously submitted post-exceptions order. 
 
 
 This item was held at the June 18, 2013 Regular Open Meeting and is being 
resubmitted without change for the June 26, 2013 Bench Session. 
 

As directed in the Commission’s Order in the recent power procurement plan 
proceeding in Docket No. 12-0544, the instant “Phase 2” proceeding was initiated in order 
to identify and address unresolved issues relating to the FutureGen clean coal project and 
sourcing agreement. 

 
Although the issues lists filed by the Parties in the instant docket identified 

numerous contested issues, a number of them were resolved in the workshop process, or 
thereafter.   

 
The Parties agreed to a schedule calling for three rounds of verified comments.  

The comment schedule was subsequently extended by one week at the request of 
FutureGen, concluding on April 24.  

 
A proposed order was issued on May 8.  Pursuant to a schedule requested by the 

Parties, briefs on exceptions (“BOEs”) and reply briefs on exceptions (“RBOEs”) were filed 
on May 15 and May 22 by FutureGen, Commonwealth Edison Company (“ComEd”), 
Ameren Illinois Company (“Ameren”) and the Commission Staff.  

 
Issues addressed in the comments and proposed order included, among others: 

the benchmark process; the levelized fixed carrying charge rate (“LFCCR”); annual audits 
and reconciliations; pre-approved total capital costs; treatment of emission credits and 
other environmental attributes; and tariff filings.   
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BOEs focused primarily on the timing of the benchmark process; environmental 
attributes; and the LFCCR, which is a component of the calculation of the monthly 
payment to FutureGen for recovery of and on capital expenditures.  

 
Regarding the benchmark process, which is discussed briefly in the last three 

paragraphs below, the conclusions have not been changed.   
 
With respect to the LFCCR method, the post-exceptions order continues to endorse 

Staff’s position that the effective annual return, which considers the timing and value of the 
cash flows to FutureGen associated with the receipt of monthly payments from ComEd 
and Ameren – rather than the nominal annual return favored by FutureGen – should be 
used, although some changes were made to more accurately reflect the basis for and 
application of that approach.  FutureGen claims these cash flows are uncertain.  The order 
would agree with Staff, however, that monthly cash flows from the utility buyers to 
FutureGen is the more relevant assumption and will provide FutureGen and its equity 
investors with a high degree of certainty regarding the potential return on investment – 
particularly where, as here, the rate of return on equity has been established at an early 
point in the process and the utilities, as captive customers, are required to purchase the 
output from the plant for both their own retail customers and ARES’ customers. 

 
Regarding environmental attributes, certain language changes were made as jointly 

proposed by ComEd, Ameren and FutureGen in their BOEs and RBOEs, and 
corresponding changes have been made in the revised Sourcing Agreement filed by 
FutureGen on May 22. Otherwise, the conclusions in the order on this issue are 
unchanged. 

 
In the original agreed-to scheduling proposal, FutureGen and other parties 

suggested that an order be entered by July 10.  As indicated above, the comment period 
in the original schedule was subsequently extended by one week at the request of 
FutureGen.  FutureGen also asks for “Commission action” on the benchmark by July 10, 
which was not part of the agreed-to schedule.  I would note that the Illinois Power Agency 
(“IPA”) did not take a position on the timing of the benchmark process.  The IPA does 
recommend that that the benchmark process occur “outside of this docket” and that the 
Commission “consider only input from Staff, the Procurement Monitor, the Procurement 
Administrator, and the IPA in the approval process for the Benchmark.” No Parties took 
exception to the finding in the proposed order which would approve this recommendation 
by the IPA. 

 
 If the Commission does take action by July 10 approving a benchmark or 

determining that the sourcing agreement does not exceed the benchmark, I would suggest 
that such action be taken as a separate agenda item rather than as part of the order in 
Docket No. 13-0034. 

 
I would note that responses to Commissioner McCabe's questions regarding 

benchmark confidentiality are due June 24. 
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