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JOINT VERIFIED INITIAL COMMENTS OF AMEREN ILLINOIS COMPANY D/B/A 
AMEREN ILLINOIS, COMMONWEALTH EDISON COMPANY, THE PEOPLES GAS 
LIGHT AND COKE COMPANY, NORTH SHORE GAS COMPANY, AND NORTHERN 

ILLINOIS GAS COMPANY D/B/A NICOR GAS COMPANY   

On May 15, 2013, the Illinois Commerce Commission (“Commission”) granted rehearing 

in this proceeding in response to two applications that were filed by (1) the People of the State of 

Illinois (“AG”) and the Citizens Utility Board (“CUB”); and (2) Ameren Illinois Company d/b/a 

Ameren Illinois (“Ameren Illinois”), Commonwealth Edison Company (“ComEd”), The Peoples 

Gas Light and Coke Company and North Shore Gas Company (“PG/NSG”), and Northern 

Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) (collectively referred to herein as 

the “Utilities”).  The applications sought clarification of key Technical Reference Manual 

(“TRM”) policies approved by the Commission’s March 27, 2013 Final Order (“Final Order”),1 

which, when combined with the TRM values approved in Docket No. 12-0528, comprise the first 

                                                 
1 The Final Order was served on the Parties on March 28, 2013.  (See 3/28/13 Affidavit of Service).  
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complete Illinois Statewide TRM.  In particular, the Commission granted rehearing to address 

“three core questions of the TRM’s application.”  (5/15/13 Mem. to the Commission at 2.) 

Here, the Utilities ask the Commission to resolve these questions by finding that: 

(1) Commission-approved TRM values should remain in effect 
following the end of each Plan Year until new values are approved; 

(2) Existing, Commission-approved TRM measures should not be 
removed from the TRM if there is subsequent disagreement over a 
subcomponent of that measure; and 

 (3) Measure level non-consensus issues that have been properly raised 
and then resolved by the Commission should be applied beginning in 
the next Plan Year. 

 As set forth below, such clarification of these issues would support and “enable[] 

meaningful cross-program comparisons, provide a consistent basis for savings calculations, and 

create stability and certainty for Program Administrators as they make program design and 

implementation decisions” and serve the TRM’s stated purpose of providing “a transparent and 

consistent basis for calculating energy (electric kilowatt-hours (kWh) and natural gas therms) 

and capacity (electric kilowatts (kW)) savings generated by the State of Illinois’ energy 

efficiency programs.”  (Final Order at 3, 2.) 

I. ISSUES ON REHEARING 

A. Commission-Approved TRM Values Should Remain In Effect At The End 
Of Each Plan Year.  

 The values contained in a Commission-approved TRM reflect untold hours of work by 

the Stakeholder Advisory Group (“SAG”) and the SAG’s Technical Advisory Committee 

(“TAC”),2 whose participants include the ICC Staff, the Utilities, AG, CUB, the Illinois 

                                                 
2 As noted in the Commission-approved TRM, “The Commission first defined the SAG in the electric 

utilities' first energy efficiency Plan Orders to include ‘… the Utility, DCEO, Staff, the Attorney General, BOMA 
and CUB and representation from a variety of interests, including residential consumers, business consumers, 
environmental and energy advocacy organizations, trades and local government... [and] a representative from the 
ARES (alternative retail electric supplier) community should be included.’  Docket No. 07-0540, Final Order at 33, 
February 6, 2008.”  “The SAG is advised of and given the opportunity to comment on the TRM Administrator’s 
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Department of Commerce and Economic Opportunity (“DCEO”), and other interested groups 

and consultants, as well as careful guidance and review by the Commission.  With the validity of 

the TRM and its values unquestioned during its applicable Plan Year, the Utilities recommend 

that the TRM remain in effect until modified or updated in accordance with a Commission Final 

Order because it contains the best and most current information available at the time.  As the 

Final Order observes, the TRM “must be a living document” that “keep[s] pace with change[s]” 

to the Utilities’ energy efficiency programs over time.  (See Final Order, Attach. A at 5 (Section 

2 “TRM Update Process”).)  Indeed, the TRM is not just a static snapshot of a single Plan Year 

that ceases to exist thereafter.  To balance the TRM’s goals of continuity and updating, it would 

reflect sound policy to allow continued use of a Commission-approved TRM, like the one 

approved in this Docket, until a new TRM is approved.  It makes little sense to require the SAG 

and TAC to essentially start from scratch each Plan Year without any consideration of past work 

they have undertaken and that was previously approved.   

Indeed, the TRM itself supports such a result.  The document outlines a “TRM Update 

Process,” which builds on and continues the collaborative and comprehensive development 

process for future Plan Years.  (See Final Order, Attach. A at 5-8 (Section 2 “TRM Update 

Process”).)  This Update Process, in and of itself, exhibits an intention by the parties to have the 

 
(continued…) 
 
recommended TRM Updates prior to the Updated TRM being filed with the ICC. However, technical issues 
regarding the TRM are usually addressed substantively through the TAC, which is open to any SAG participant. 
SAG participants can make recommendations for TRM Updates.”  (Final Order, Attach A at 6.)  Further, “The TAC 
is a subcommittee of the SAG whose primary responsibility is to provide a forum to allow all interested parties to 
recommend TRM Updates and facilitate consensus for TRM Updates among the Evaluators, ICC Staff, Program 
Administrators, environmental organizations, interested stakeholders (e.g., other SAG participants), and the TRM 
Administrator prior to the annual TRM Update proceeding. All recommendations for TRM Updates shall be 
submitted to the TAC. Where consensus does not emerge in the TAC regarding a particular TRM Update, the SAG 
provides a forum where experts on all sides of the contested issue can present their expert opinions in an effort to 
inform parties of the contested issue and to also facilitate consensus. Any documents filed with the ICC will reflect 
any areas where consensus is not reached through a ‘Comparison Exhibit of Non-Consensus TRM Updates’ that sets 
forth the different expert opinions on any non-consensus TRM Update issues.”  (Id.) 
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TRM remain “alive” and in effect – subject to updating – for use in future Plan Years.  The TRM 

also provides that, as Program Administrators,3 the Utilities:  

have primary responsibility to cost-effectively meet the energy savings 
targets defined by Illinois statute by implementing energy efficiency 
programs. The Program Administrators are also responsible for 
tracking program participation, reporting estimates of energy savings 
using TRM values (where such values exist), estimating cost 
effectiveness, and implementing the TRM savings values, including 
TRM Measure Codes and other information necessary to apply the 
TRM, through their tracking systems. 

(Final Order, Attach. A at 6.) 

 Consequently, it is the Utilities that must account for any updated values in their 

respective tracking systems and/or cost-effectiveness analyses and adjust their respective energy 

efficiency programs accordingly.  If the Utilities must start over completely each Plan Year and 

wait for new, Commission-approved TRM values, they would face needless uncertainty on key 

values needed for program implementation decisions.  Such a result would unfairly increase 

regulatory risk for the Utilities – who are responsible for complying with the applicable energy 

savings targets set forth in 220 ILCS 5/8-103 or 8-104 – and contradict the purpose of creating 

“stability and certainty for Program Administrators as they make program design and 

implementation decisions.”  (Final Order at 3; id. at Attach. A at 4 (Section 1.1 “Objectives and 

Purpose of the TRM Policy Document”).)  The Commission needs look no further for an 

example of this problem than what is currently happening in Electric Plan Year 6 / Gas Plan 

Year 3, which started June 1, 2013.  As of the date of this filing, there still is no Commission-

approved TRM.  If the TRM from Electric Plan Year 5 / Gas Plan Year 2 is to be cast aside 

completely, then the Utilities will have no Commission-approved values to guide them, thus 

                                                 
3 The TRM defines “Program Administrators” as comprising “the Utilities and DCEO.”  (Final Order, 

Attach. A at 6.) 
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defeating the original purpose of the TRM to provide certainty and transparency.  This absurd 

result must be rejected. 

For these reasons, the Commission should clarify that the TRM is a living, continuing 

document, which contains Commission-approved values that remain in effect until modified or 

updated in accordance with a Commission Final Order. 

B. Existing, Approved Measures Should Not Be Removed Even If There Is 
Subsequent Disagreement Over A Subcomponent Of That Measure.   

As noted above, the TRM should be a “living” document comprised of Commission-

approved measure values to be used in a current Plan Year, as well as in future Plan Years until 

updated or modified in accordance with Commission Final Orders.  As such, and for the same 

reasons set forth above, Commission-approved measures should not be removed at the beginning 

of each Plan Year simply because a party (or parties) disagrees with a subcomponent4 of that 

measure during the TRM Update Process.  To do so would run contrary to the same policy 

objectives set forth above, including that the Commission-approved TRM should provide 

certainty regarding the values to be used by Utilities and Evaluators when planning, 

implementing and evaluating energy efficiency programs.  (See, e.g., Final Order at 3.)  

Subjecting all measures to an annual consensus requirement would undercut that objective.  

Furthermore, there already exists a protocol built into the TRM process by which non-consensus 

issues are resolved, and this process does not require removal of the values from the current 

TRM.  (See Final Order, Attach. A at 5-8 (Sections 2-2.4).) 

                                                 
4 As explained in the portion of the TRM approved by the Commission in Docket No. 12-0528, “[e]ach 

measure characterization uses a standardized format that includes at least the following components [e.g., 
‘Description’; ‘Definition of “Efficient Equipment” or “Baseline Equipment”’; ‘Deemed Lifetime of Efficient 
Equipment’; ‘Deemed Measure Cost’; ‘Deemed O&M Cost Adjustments’; ‘Loadshape’; ‘Coincidence Factor’ and 
‘Algorithm’].  Measures that have a higher level of complexity may have additional components, but also follow the 
same format, flow and function.”  (Docket No. 12-0528, 01-09-2013 Final Order at 5, Attach. A at 14 (Section 2.3 
“Components of TRM Measure Characterizations”).) 
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C. The Values Related To Measure-Level Non-Consensus Issues That Have 
Been Properly Raised And Then Resolved By The Commission Should Be 
Applied Prospectively To The Next Plan Year. 

The values related to measure-level non-consensus issues that have been properly raised 

by March 1 under the TRM Update Process and then later resolved by the Commission should be 

applied prospectively to the following Plan Year.5  Such prospective application would allow the 

Utilities and their respective energy efficiency program vendors (“Contractors”) time to 

incorporate the new values into the Utilities’ respective portfolios.  As described in more detail 

below, there are three primary reasons why the Commission should clarify that values subject to 

dispute on March 1 of a calendar year, and subsequently resolved by the Commission, will apply 

prospectively to the next Plan Year: (1) prospective application is consistent with the TRM’s 

purpose of providing clarity and certainty to the Utilities; (2) prospective application 

accommodates the planning and implementation realities encountered by Utilities and their 

Contractors, both of whom rely on the values in the TRM to calculate anticipated cost-

effectiveness and energy savings; and (3) retroactive or mid-Plan Year changes in values would 

be unfair. 

First, prospective application is consistent with a primary purpose of the TRM Policy 

Document – to provide clarity and certainty to Utilities, as well as their Contractors, in an effort 

to promote robust energy efficiency program offerings.  (Final Order, Attach. A at 14 (“The 

purpose of the TRM Policy Document is to provide transparency of and consistency in the 

applicability of TRM values . . . [t]his common reference document . . . creates stability and 

certainty for Program Administrators as they make program design and implementation 

                                                 
5 Moreover, consistent with the TRM Update Process, in the event that the Commission order approving 

new values is issued after March 1 of Plan Year “X,” the Utilities propose that the new values should not take effect 
less than two months later on June 1 of Plan Year X+1.  Rather, the new values should take effect beginning on June 
1 of Plan Year X+2 to ensure the utilities have time to make the required planning and implementation changes. 
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decisions.”).)  The stability and certainty for assessing the relative value of differing program 

measures provides the Utilities, and their Contractors, with clear signals regarding where to 

invest limited program resources. 

Second, the importance of the TRM’s purpose becomes readily apparent when the 

practical planning and implementation realities facing the Utilities and Contractors are 

considered.   From a timing perspective, planning for an upcoming program year is a multi-

month project, where the previous year’s savings and costs are assessed against the relative risks 

and values of a variety of energy efficiency measures.  A wide variety of program variables – 

including customer participation rates; successes and challenges identified in on-going program, 

market and customer development; and availability of resources – must be assessed prior to 

devoting limited resources to new and existing programs.  Thus, as the TRM Update Process 

recognizes, if the measure-level values are known by March 1 for an upcoming Plan Year, the 

Utilities and their Contractors can efficiently sort the differing program measures to “invest” in 

the highest value (greatest savings for the resource-input) options.  Contractors can then cost-

effectively plan for the upcoming year, confidently contract with Utilities on estimated program 

savings for the Plan Year, and provide accurate program availability to customers and trade 

allies.   

If, on the other hand, measure-level values were to unpredictably change mid-Plan Year, 

or worse, be applied retroactively, a new and unanticipated level of uncertainty would be injected 

into the planning and implementation process, which would result in increased costs to account 

for these contingencies.  Moreover, as regulatory uncertainty increases with respect to a 

particular measure’s value, there will likely be a corresponding decrease regarding the use of that 

measure or the level of investment in that measure.  Further, if program measures were to be 
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altered during the Plan Year, the utility could be forced to allocate more resources to planning 

functions to readjust its portfolio in order to meet Plan Year or three-year Plan goals, rather than 

dedicating those resources to implementing and deploying energy efficiency programs. 

 These challenges are further highlighted when the Contractors’ role is examined closely.  

As noted above, energy efficiency programs are implemented through Contractors specializing in 

implementing and deploying energy efficiency programs.  Those Contractors, as part of 

performing their services for the Utilities, can use subcontractors or other program allies with 

particular areas of expertise, such as multi-family dwellings, large industrial applications, and 

small businesses.  In some cases, a Contractor (and its subcontractors or program allies) may 

have performance incentives for achieving a particular program savings goal, Plan Year savings 

goals, three-year Plan Year savings goals, and/or achieving certain other measures of 

performance relating to implementing program measures and serving customers.   

 Energy efficiency programs take time and effort to “sell” to the variety of customer 

communities and to trade allies (those that may sell, design or deliver energy efficiency measures 

to customers).  In implementing a Plan Year’s portfolio, resources are spent cultivating 

customers and trade allies.  Education, training, outreach, community involvement, and trade ally 

forums, among other strategies, are used by the utility and its Contractor to, over time, build a 

high performing energy efficiency program.  This reflects the structure of the portfolios approved 

in the Utilities’ plans, which are built upon multi-year platforms.  Retroactive (or mid-Year) 

application of a Commission-resolved value, however, would likely force the Utilities and their 

Contractors to abandon or dramatically curtail customer community development and trade ally 

programs because of their lower value relative to alternative program measures.  Further, in 

many cases Contractors (and subcontractors or program allies) have invested in a business model 
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that includes appropriations for labor and resources.  If the risk of retroactive application were 

introduced, however, this model would no longer be viable because of the new uncertainty 

regarding those appropriations. In addition, those customers who were participating or planning 

to participate in the program may be prevented or discouraged from participating if the program 

is dropped or the incentive changed as a result of a change in the measure value.  All of this can 

lead to customer and vendor dissatisfaction and distrust, and ultimately produce a chilling effect 

on program participation and energy savings achievement.   

It is also important to note that energy efficiency portfolios are subject to annual 

independent evaluation assessments to determine program savings, based on Plan Year activities 

and assigned measure values.  It is entirely unclear, however, how a mid-year measure value 

adjustment would be applied to determine a program’s annual savings.  For example, typical 

business projects are applied for and approved during the first half of the Plan Year, based on 

then-known budget and measure values.  Most projects, and business portfolio savings, are then 

completed and realized at year end.  But, a mid-year value change could mean that some projects 

could now be disqualified or agreed-to incentive values need to be changed, which would not 

only harm the program’s integrity, but also call into question how the evaluator would apply the 

measure value adjustment (and measure its effect on the savings).  Thus, it would be more 

appropriate and efficient, at an operational level, for adjusted program values to be applied at the 

start of the next Plan Year where program offerings and project completion can be appropriately 

planned for and implemented. 

Similarly, implementation Contractors could very well be discouraged to propose new or 

innovative programs if the values on which they base their proposals are subject to change 

during implementation and evaluation.  As noted above, Contractors (and subcontractors) often 
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have performance incentives for achieving a set level of program savings.  By introducing 

regulatory uncertainty into measure-level values through retroactive application, previously 

deployed Contractor and subcontractor resources (and the corresponding savings values 

ultimately calculated) may either be unduly penalized (if the “value” of a particular measure 

falls) or overly rewarded (if the “value” of a particular measure increases).  To mitigate the 

uncertainty surrounding these rewards, while still ensuring robust participation in energy 

efficiency portfolios, the reasonable option is to have Commission-resolved values apply to the 

next Plan Year.   

Lastly, retroactive application or implementation of a prospective measure-level value 

with very short lead time before a Commission-resolved value would be unfair.   The Utilities 

and their Contractors (and subcontractors) plan, contract and implement programs based on the 

measure-level values known at the time before the Plan Year begins.  Customers and trade allies 

are educated and incented to adopt programs through the Utilities’ program decisions.  Sudden, 

after-the-fact changes in a measure-level value create significant uncertainty for the all the 

parties – Utilities, Contractors, customers and trade allies.  Indeed, when a measure-level value is 

applied retroactively, it can create a gap in expected savings for a program where a utility has 

devoted significant resources.  Not only will the utility (and its Contractor) need to address that 

shortfall in the near term, but the loss of expected savings has ongoing implications for the utility 

potentially missing its statutorily required goals.   

Moreover, this sort of hindsight review, with its attendant penalties, is inconsistent with 

the prohibition on hindsight review in other Commission practices and policies.  Indeed, under 

the Commission’s well-articulated prudence standard, there is a general rule against punishing 

utilities based on hindsight review simply because, after decisions were made, new information 
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comes to light.  (See, e.g., Final Order, Docket No. 84-0395, October 7, 1987, p. 17 (Prudence is 

the “standard of care which a reasonable person would be expected to exercise under the 

circumstances encountered by utility management at the time decisions had to be made. In 

determining whether or not a judgment was prudently made, only those facts available at the 

time the judgment was exercised can be considered. Hindsight review is impermissible. 

Imprudence cannot be sustained by substituting one’s judgment for that of another. The prudence 

standard recognizes that reasonable persons can have honest differences of opinion without one 

or the other necessarily being ‘imprudent.’”).)  The Utilities, and their Contractors should not be 

punished simply because their plans incorporated the only set of Commission-approved values 

that were in effect on March 1 of a given year and those values later changed. 

II. CONCLUSION 

The Utilities appreciate the opportunity to provide comments to the Commission on these 

three key policy issues.  The Utilities respectfully request that the Commission consider these 

joint comments and provide clarification on the TRM policies in a manner consistent with the 

Utilities’ positions, as expressed above. 
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