
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
       ) 
ILLINOIS COMMERCE COMMISSION )   
 On Its Own Motion    ) 
       ) 
Phase 2 of Approvals for the    )     Docket No. 13-0034 
Sourcing Agreement for the    ) 
FutureGen 2.0 Project    ) 
       ) 

 
 

RESPONSE OF THE FUTUREGEN INDUSTRIAL ALLIANCE, INC. 
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 The FutureGen Industrial Alliance, Inc. (“FutureGen Alliance”) respectfully 

submits the following responses to Commissioner McCabe’s two data requests 

propounded in the captioned docket on June 17, 2013: 

 Request 1: 
 
As the IPA has acknowledged, “there is no statutory confidentiality requirement in Section 1-
75(d)(5).” (IPA Reply Comments, Filed April 24, 2013, at 2.) As the IPA has further 
explained, other statutory benchmarking provisions do provide that “[t]he benchmarks shall 
be confidential but shall be provided to, and will be subject to Commission review and 
approval, prior to a procurement event.” (220 ILCS 5/16-111.5(e)(3), as cited in Attachment 
A of the IPA’s Initial Comments, Filed March 20, 2013, at (B)(2).) Given this statutory 
construction and the structural differences between this procurement and one subject to 
competitive bidding, what justification does the Illinois Commerce Commission have in this 
case that allows it to keep such benchmarks confidential?  
 
 
 The FutureGen Alliance believes that the purpose of the Benchmark in Section 1-

75(d)(5), like other Benchmarks, is to provide the Illinois Commerce Commission 

(“Commission”) with an impartial, expert opinion on the economic competitiveness of 

the project proposal, uninfluenced by the parties to the litigated procurement proceeding 

(or at least, uninfluenced by the non-governmental parties).   It is not necessary that the 

Benchmark be made public to serve this function, and in fact, publicizing it could be 
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detrimental in the specific proceeding for which the Benchmark is developed, and in 

future proceedings. 

There is no basis for inferring that Section 1-75(d)(5) contemplates allowing for 

litigation of the Benchmark, and disclosure is thus not required for that reason.  The 

principal risk in making the Benchmark public prior to a final decision is that publicizing 

the Benchmark could provide a window into how Benchmarks are developed, with 

respect to clean coal projects and other projects—including those subject to traditional 

competitive bidding.  The availability of more specific information as to how proposed 

projects are evaluated could allow future proposals to be calibrated to produce a 

favorable outcome under the Benchmark.  This could ultimately work to the detriment of 

Illinois ratepayers.  The Commission can rule out such concerns in this case, however, 

precisely because the FutureGen Alliance has never seen the Benchmark.  Thus, 

maintaining the confidentiality of the benchmark prevents gamesmanship and protects the 

integrity of the procurement process, both in this proceeding and in the future. 
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Request 2:  

Given that the IPA is “is comfortable with … releasing the Benchmark ‘bottom line’ numbers 
as soon as they are agreed to … and releasing the entire benchmark (including the 
methodology) once this proceeding ends and appeals are exhausted,” please identify the 
specific harm(s) that will occur if the entire benchmark is released immediately, along with 
the “bottom line” numbers. (IPA Reply Comments, Filed April 24, 2013, at 2.)  
 
 

The FutureGen Alliance concurs with the Illinois Power Agency’s (“IPA”) 

compromise position, and has no objection to the publication of “bottom line” 

Benchmark numbers at this point.  Consistent with the IPA’s previously stated position, 

the FutureGen Alliance urges that the full Benchmark be maintained as confidential for 

the duration of this proceeding, for the reasons stated in the response to Request 1 above.  

Thus, if the Commission chooses to release the Benchmark, it should do so after the 

completion of any appellate proceeding arising from this and related dockets. 

The FutureGen Alliance appreciates and concurs with Staff’s observation that the 

Benchmark may contain proprietary, sensitive financial information of the FutureGen 

Alliance or its vendors, for which the FutureGen Alliance has previously sought and 

obtained confidential treatment.  (See Staff Response to Commissioner McCabe’s 

June 17, 2013 Data Requests, Docket No. 13-0034, at 1 (filed June 21, 2013).)  The 

FutureGen Alliance has never seen the Benchmark, and does not know whether it 

includes such information appropriate for confidential treatment under Illinois law.  The 

FutureGen Alliance would respectfully request the opportunity to review the Benchmark 

or any parts thereof prior to their publication, for the limited purpose of requesting the 

continued protection of such proprietary and sensitive information. 
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