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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission )  
       On Its Own Motion ) 
 ) ICC Docket No. 13-0034 
Phase 2 of the initial approvals of  ) 
FutureGen Industrial Alliance, Inc. ) 
 

RESPONSES TO QUESTIONS FROM COMMISSIONER MCCABE ON BEHALF OF 
THE ILLINOIS POWER AGENCY 

 
 The Illinois Power Agency hereby submits its Responses to Questions 1 and 2 from 
Commissioner McCabe in the above-captioned matter, which were served on June 17, 2013 and 
due June 24, 2013.    
 

1. As the IPA has acknowledged, “there is no statutory confidentiality requirement in 
Section 1-75(d)(5).”  (IPA Reply Comments, Filed April 24, 2013, at 2.)  As the IPA has 
further explained, other statutory benchmarking provisions do provide that “[t]he 
benchmarks shall be confidential but shall be provided to, and will be subject to 
Commission review and approval, prior to a procurement event.”  (220 ILCS 5/16-
111.5(e)(3), as cited in Attachment A of the IPA’s Initial Comments, Filed March 20, 
2013, at (B)(2).)  Given this statutory construction and the structural differences between 
this procurement and one subject to competitive bidding, what justification does the 
Illinois Commerce Commission have in this case that allows it to keep such benchmarks 
confidential? 
 

2. Given that the IPA is “is comfortable with … releasing the Benchmark ‘bottom line’ 
numbers as soon as they are agreed to … and releasing the entire benchmark (including 
the methodology) once this proceeding ends and appeals are exhausted,” please identify 
the specific harm(s) that will occur if the entire benchmark is released immediately, along 
with the “bottom line” numbers.  (IPA Reply Comments, Filed April 24, 2013, at 2.) 
 

IPA Combined Response:  The IPA believes there is a combined legal and policy justification 
for keeping the analysis surrounding the benchmark (as opposed to the final benchmark 
number(s)) required by Section 1-75(d)(5) of the IPA Act (“Benchmark”) confidential.1  In short, 
the IPA believes that limited confidentiality is necessary to preserve the integrity of and public 
trust in the Benchmark.  Section 1-75(d)(5) states in part that:  
 

The Agency and the Commission may approve any such utility sourcing 
agreements that do not exceed cost-based benchmarks developed by the 

                                            
1 Staff sets out a good framework for addressing the question of “what is the Benchmark?” in its response, which is 
also addressed below in this response.  (See Staff Response to Question 1.) 
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procurement administrator, in consultation with the Commission staff, Agency 
staff and the procurement monitor, subject to Commission review and approval. 

 
(See also Staff Reply Comments at 2 (“The IPA and Staff, [are] the only parties in this case that 
have a role in the determination of the [B]enchmark which the other parties do not contest . . . ” 
(internal citation omitted).) In Attachment A to the IPA’s Initial Comments filed on March 20, 
2013, the IPA explained that the IPA believes that this language was meant to exclude the input 
from any other parties to the litigation.  (See IPA Initial Comments, Attachment A at 3-4; Staff 
Response Comments at 8.) 
 
The concern that the IPA has in allowing the analysis behind the Benchmark to come out before 
the docket is finally closed is that doing so could potentially allow gaming of the Benchmark.  
The integrity of the Benchmark is a critical step in the process of approving the sourcing 
agreements, which is designed to protect Illinois ratepayers. To illustrate, if the analysis were not 
confidential during the proceeding, nothing would stop FutureGen, upon seeing that the analysis 
showed that there was significant headroom, from “updating” its costs with “new information” 
that would increase costs but keep the project below the benchmark. Alternatively, FutureGen 
could “revise” its numbers to provide additional protection against overruns, leading to a higher 
likelihood that FutureGen eventually comes in under budget.  Both scenarios could potentially 
harm consumers by increasing the costs that the Commission ultimately approves.    The mere 
fact that the Benchmark is “cost-based” does not fully protect against the opportunities for 
gaming (as described above, or in other ways by other parties).   
 
To be clear, the IPA does not believe that FutureGen would have taken any of these actions 
given the opportunity, but the IPA does believe that safeguarding against opportunities for 
gaming could greatly improve public confidence in the FutureGen approval process.  Indeed, the 
IPA’s concern is reinforced with FutureGen’s recognition of the deleterious impact that this 
could have the process when they recommended that the evaluation of the benchmark take place 
outside of ICC Docket No. 13-0034 to preserve the “integrity of the benchmarking process itself 
in this and other proceedings.”  (FutureGen Reply Comments at 3.)  The IPA also believes that 
the integrity of the Benchmark is critical to stakeholder confidence in the entire FutureGen 
development process. While as a matter of general principle the IPA favors transparency in 
processes and proceedings, circumstances in this case recommend a limited and focused 
confidential process to meet an equally important goal of public perception of benchmark 
integrity. 
 
Unfortunately, the manner in which the General Assembly intended the Commission and IPA to 
handle the Benchmark, beyond the intent gleaned by Staff and the IPA regarding which parties 
may have input in drafting the Benchmark for Commission approval, is largely not addressed in 
the Illinois Power Agency Act or the Public Utilities Act.  In an attempt to provide clarity to the 
process while preventing gaming that would be antithetical to the process, the IPA made two 
alternative recommendations that the IPA believes were necessary to effectuate the General 
Assembly’s intent.  The IPA argued that to fulfill this intent, which required (as Staff explained) 
“the [B]enchmark [be] developed by a designated group of governmental agents, to the exclusion 
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of other parties who might be more directly affected by the benchmark,” the Commission should 
approve one of two options:2  
 

 First, the Commission could receive the Benchmark – and supporting analysis – 
confidentially and outside of the docketed proceeding, and decide the matter in a fashion 
similar to benchmarks for the IPA’s other procurements (See IPA Initial Comments, 
Attachment A at 6-7); 

 Second, if the Commission required the Benchmark to be decided in ICC Docket No. 13-
0034, then block the analysis from discovery and refuse to consider arguments about 
Benchmark (See IPA Initial Comments, Attachment A at 7).  
 

In addition, though addressed by implication, the IPA’s third alternative would be that if the 
Commission ordered the IPA to release (or the Commission itself released) the Benchmark 
methodology as discovery in ICC Docket No. 13-0034, that the Commission should refuse to 
consider arguments from parties other than Staff and the IPA regarding the Benchmark. (See IPA 
Initial Comments, Attachment A at 7.) 
 
In further explaining the policy justification behind keeping the analysis supporting the 
Benchmark confidential, the IPA drew a parallel with Section 16-111.5(e)(3) procurements.3  
Under Section 16-111.5(e)(3), benchmarks are explicitly declared to be confidential; the IPA 
does not and has not argued that the language of Section 1-75(d)(5) requires the Commission to 
keep the Benchmark analysis confidential.  The IPA instead was concerned that if the analysis 
behind the Benchmark would not be considered confidential for the reasons stated above, parties 
in some future proceeding might have a better argument to review the methodology behind 
Section 16-111.5(e)(5) benchmarks. (See IPA Initial Comments, Attachment A at 5-6.)  The 
discussion cited in Question 1 refers to this potential slippery slope, where parties could seek to 
review the Commission/IPA benchmarking methodology more generally and game the 
competitive procurements; it was not meant to suggest that the plain language of Section 16-
111.5(e)(3) required confidentiality.  (See id.)   
 
The IPA wishes to stress that it proposed that the confidentiality be limited temporally (i.e. until 
the case closed) to tailor the remedy to the very limited issue of preventing potential litigation of 
the benchmark.  The IPA does agree that, as some parties have pointed out, the Benchmark is a 
matter of public interest because the FutureGen project is a matter of public interest.  Thus, the 
Benchmark should ultimately be publicized.  

                                            
2 Staff further agreed with the approach of considering the Benchmark outside of ICC Docket No. 13-0034 in order 
to avoid potential litigation of the Benchmark: 
 

It is clear that Section 1-75(d)(5) of the IPA Act contemplates the benchmark being developed by 
a designated group of governmental agents, to the exclusion of other parties who might be more 
directly affected by the benchmark. Thus, there is no legal rationale for using a litigated 
proceeding for purposes of approving the benchmark. 

 
(Staff Response Comments at 8.) 
 
3 The questions above correctly differentiate between the Agency’s market-based benchmarks pursuant to Section 
16-111.5(e) of the Public Utilities Act and the cost-based benchmark under Section 1-75(d)(5) of the IPA Act. 
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If Question 1 is seeking legal justification for the Commission not releasing the Benchmark and 
supporting analysis in advance of ruling on the Benchmark, the IPA believes that the 
Commission may use its authority under Section 4-404 of the Public Utilities Act to temporarily 
protect the Benchmark analysis.  Section 4-404 states that: “The Commission shall provide 
adequate protection for confidential and proprietary information furnished, delivered or filed by 
any person, corporation or other entity, including proprietary information provided to the 
Commission by the Illinois Power Agency.”  (220 ILCS 5/4-404.)  The IPA understands that the 
Commission has exercised the authority to temporarily maintain certain information as 
confidential for a limited time period, and that it could do so here. 
  
Although no party presented the IPA with any discovery requests or motion practice involving 
the Benchmark, the IPA reiterates that it would comply with a Commission Order that the 
Benchmark should be publicized immediately as part of ICC Docket No. 13-0034 or otherwise.  
As the IPA explicitly stated in Attachment A: “The IPA wishes to emphasize that it will comply 
with any Commission Order regarding confidentiality of the Benchmark, subject to the IPA’s 
rights under the Commission’s Rules of Procedure.” (Attachment A at 7.)  The IPA further notes 
that the Benchmark and supporting analysis is currently in the possession of both Commission 
Staff and the Commission, and the IPA could not (nor would it attempt to) enjoin the 
Commission or Staff from disclosing the Benchmark.  
 
The IPA finally requests that if the Commission decides to disclose the Benchmark methodology 
or orders the IPA to disclose the Benchmark methodology, FutureGen, Staff, and the IPA should 
be given an opportunity to review the Benchmark methodology for any confidential information 
that FutureGen provided that only parties to ICC Docket No. 13-0034 who have signed the 
Protective Order (rather than the general public) may view. In the alternative, the IPA also 
supports Staff’s recommendation in its response to Question 1 that FutureGen have the 
opportunity to review the Benchmark for confidential or proprietary information before its public 
release. 
 

Respectfully submitted, 
ILLINOIS POWER AGENCY 

By: _/s/ Michael R. Strong____________ 
One of its Attorneys 

Michael R. Strong 
Chief Legal Counsel 
Illinois Power Agency 
160 N. LaSalle St., Suite C-504 
Chicago, IL 60601 
(312) 814-4635 
Michael.Strong@illinois.gov 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission )  
       On Its Own Motion ) 
 ) ICC Docket No. 13-0034 
Phase 2 of the initial approvals of  ) 
FutureGen Industrial Alliance, Inc. ) 
  

NOTICE OF FILING 

Please take notice that on June 24, 2013, the undersigned, an attorney, caused the 
Responses to Questions from Commissioner McCabe on Behalf of the Illinois Power Agency to 
be filed via e-docket with the Chief Clerk of the Illinois Commerce Commission in the above-
referenced proceeding: 

 
June 24, 2013 

/s/ Michael R. Strong 
Michael R. Strong 

 
CERTIFICATE OF SERVICE 

 
I, Michael R. Strong, an attorney, certify that copies of the foregoing document(s) were 

served upon the parties on the Illinois Commerce Commission’s service list as reflected on 
eDocket via electronic delivery from 160 N. LaSalle Street, Suite C-504, Chicago, Illinois 60601 
on June 24, 2013. 

/s/ Michael R. Strong 
Michael R. Strong 

 
  




