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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Northern Illinois Gas Company ) 
d/b/a Nicor Gas Company ) 
 )  
Proposed Establishment of Rider 17, ) Docket No. 12-0569 
Purchase of Receivables with  )  
Consolidated Billing. )  

 
BRIEF ON EXCEPTIONS OF 

NICOR GAS COMPANY 
 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) respectfully submits its Brief on Exceptions to the Administrative Law Judge’s 

(“ALJ”) Proposed Order dated June 12, 2013 (“Proposed Order” or “PO”).  Pursuant to Section 

200.830 of the Rules of Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. 

Adm. Code § 200.830, suggested replacement language is provided as Exceptions in Exhibit A 

to this Brief. 

I. EXECUTIVE SUMMARY 

As the Proposed Order recognizes (at 17), Nicor Gas filed for approval of its proposed 

tariff establishing a new, optional service called Rider 17 – Purchase of Receivables with 

Consolidated Billing (“PORCB”) under Section 9-201 of the Public Utilities Act (the “Act”), 220 

ILCS 5/9-201.  PO at 17.  The Proposed Order correctly concludes that the Commission has 

authority to approve a proposed rider under Section 9-201 if the Commission finds the rider to be 

just and reasonable.  Id.  In so concluding, the Proposed Order correctly rejects the arguments of 

the Citizens Utility Board and Illinois Attorney General (“CUB/AG”) that the Commission lacks 

legal authority to approve Rider 17.  Id.  Each of these conclusions in the Proposed Order is 

supported by the law and the Commission should therefore adopt them.  
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Entirely lacking any legal support, however, is the Proposed Order’s determination that 

“there must be some cost benefit analysis to determine whether a proposed rider is just and 

reasonable.”  PO at 17.  According to the Proposed Order, the Commission cannot find Nicor 

Gas’ proposed Rider 17 just and reasonable, “[i]f the costs of a PORCB program outweigh the 

benefits of such a service.”  Id.  There is no foundation in the Act or any other authority to 

require that a proposed rider satisfy a cost/benefit test in order to be found just and reasonable, 

and the Proposed Order cites to no such authority.  Indeed, the Commission Staff (“Staff”) and 

CUB/AG, proponents of this alleged requirement, failed to point to any authority to support such 

a standard – this is because no such standard exists and because the Commission never has 

applied a cost/benefit test to assess whether a proposed rider should be approved under Section 

9-201 of the Act.  Therefore, the Proposed Order errs in denying the Company’s proposed Rider 

17 on the basis that there is insufficient evidence regarding the costs and benefits of the PORCB 

program.  Id. at 17-18.  This determination is contrary to well-established law regarding the just 

and reasonable standard under Section 9-201 as further discussed below. 

In addition, the Proposed Order errs in rejecting the intangible cost recovery and the 

discount factor components of Nicor Gas’ proposed rate design.  Nicor Gas presented substantial 

and compelling evidence supporting the inclusion of these two components as proposed in the 

Company’s Rider 17.  If, however, the Commission adopts the Proposed Order’s conclusion to 

reject Rider 17, there is no need for the Commission to reach any conclusion about the proposed 

rate design.  Consequently, if the Commission decides to reject Rider 17 outright, the 

Commission should strike the entire discussion of these rate design components from the 

Proposed Order because the issue is moot. 
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Nicor Gas further addresses these issues below and proposes replacement language in its 

Exceptions to address each issue.  In light of the evidentiary record in this proceeding, the 

Commission should adopt the revisions Nicor Gas offers to the Proposed Order regarding these 

issues and approve the Company’s proposed Rider 17. 

II. EXCEPTION NO. 1 – GOVERNING LAW  

A. Just and Reasonable is the Correct Standard of Review. 

The Proposed Order correctly concludes that Section 9-201 of the Act provides the 

applicable legal standard here and that it “allows the Commission to approve a proposed rider if 

the Commission finds the rider is just and reasonable.”  PO at 17.  In reaching that conclusion, 

the Proposed Order appropriately recognizes that the law provides the Commission with broad 

authority to set and design utility rates, and that included within that authority is the ability to 

approve riders as a preferred mechanism for cost recovery.  Id. (citing Business and Prof’l 

People for the Pub. Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 204 (1989) (“BPI”); 

Citizens Util. Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 140 (1995)). 

In satisfaction of this standard, Nicor Gas presented substantial and compelling evidence 

that its proposed Rider 17 is just and reasonable for numerous reasons.  See, e.g., Nicor Gas 

Initial Brief (“Init. Br.”) at 1-2; Mudra Rebuttal (“Reb.”), Nicor Gas Exhibit (“Ex.”) 2.0 Revised 

(“Rev.”), 3:52-56.  First, Nicor Gas’ proposed PORCB program holds its supply and delivery 

customers harmless in the provision of this new service because all the costs to provide the new 

service will be recovered from the Qualifying Alternative Gas Suppliers (“Q-AGS”) that elect 

the service and from their eligible customers.  Mudra Direct (“Dir.”), Nicor Gas Ex. 1.0, 10:223-

24.  Second, the proposed Rider 17 provides Nicor Gas with a mechanism to recover all costs 

incurred in order to provide the new PORCB service – costs that are not being recovered through 
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Nicor Gas’ current base rates.  Id. at 10:225-28.  Third, the proposed Rider 17 balances the needs 

of the Company with the request of certain alternative gas suppliers to establish a PORCB 

program.  Mudra Reb., Nicor Gas Ex. 2.0 Rev., 3:46-50.  In light of this evidence, Nicor Gas’ 

proposed Rider 17 should be approved. 

B. The Statutory Just and Reasonable Standard under Section 9-201 
does not Require, Expressly or Implicitly, a “Cost Benefit” Analysis. 

The Proposed Order erroneously reads a “cost benefit analysis” into the just and 

reasonable standard by which the costs of implementing a PORCB program must “outweigh” the 

benefits of such a program.  PO at 17-18.  There is nothing in the Act, any Commission rule or 

decision, or any other authority supporting this conclusion, and the Proposed Order points to no 

such authority in support of such a conclusion.  Thus, the Proposed Order’s conclusion in this 

respect is nothing more than a bald assertion borrowed from the arguments of Staff and 

CUB/AG, which were similarly unsupported throughout this proceeding.  See Nicor Gas Init. Br. 

at 9-11; Nicor Gas Reply Br. at 5-6. 

Indeed, the Proposed Order’s conclusion is contrary to well-established law regarding the 

just and reasonable standard set forth under the Act.  The just and reasonable standard 

historically “involves a balancing of the investor and the consumer interests.”  Illinois Bell 

Telephone Co. v. Illinois Commerce Comm’n, 414 Ill. 275, 287 (1953) (internal quotation marks 

and citation omitted).  Thus, the Commission “has the responsibility of balancing the right of the 

utility’s investors to a fair rate of return against the right of the public that it pay no more than 

the reasonable value of the utility’s services.”  Camelot Utilities, Inc. v. Illinois Commerce 

Comm’n, 51 Ill. App. 3d 5, 10 (3d Dist. 1977).  Moreover, the Commission has held that “a just 

and reasonable rate is a question of sound business judgment and is not the product of a legal 

formula.”  Central Illinois Light Company, Proposal to Implement a Competitive Procurement 
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Process, Docket Nos. 05-0160, 05-0161, 05-0162 (Cons.), Order at 43 (Jan. 24, 2006).  The 

Proposed Order did not, and cannot, square its conclusion with long-standing Illinois law 

defining the “just and reasonable” standard.   

The Proposed Order also states that “there is no evidence in the record to somehow 

quantify the rate impact.”  PO at 18.  Again, no authority is presented to support this conclusion.  

Nicor Gas disagrees that this is the standard by which its proposed Rider 17 should be approved.  

For example, there are many Commission-approved riders in place today where there could be 

no way to accurately assess the rate impacts of implementing the rider at the time of approval.  

Nicor Gas’ environmental clean-up cost recovery rider, Rider 12, is one such example.1  Rider 12 

allows the recovery of clean-up costs related to the former operation of manufactured gas plant 

sites.  Given the unknowns surrounding environmental clean-up, there simply was no way to 

assess what such costs would be at the time the Commission approved these riders.  

However, even if a “rate impact” were the proper standard, Nicor Gas presented evidence 

demonstrating that only those customers of Q-AGS electing to take the new PORCB service 

would possibly be subject to Rider 17 costs.  Mudra Dir., Nicor Gas Ex. 1.0, 10:223-24.  In 

particular, Rider 17 includes a customer adjustment, which will be a per-customer per-month 

charge or credit calculated separately for eligible residential and non-residential customers.  Id. 

at 11:249-51.  The charge will be based on Administrative and Operational Costs (“AOCs”), 

estimated uncollectible costs, intangible cost recovery and a reconciliation component and will 

be determined pursuant to the specific conditions set forth in the proposed tariff.  Id. at 11:251-

52.  The estimated AOCs will be divided by the total forecasted number of customers under 

                                                 
1 Other utilities also have Commission-approved environmental clean-up cost recovery riders, such as Ameren 
Illinois Company, Commonwealth Edison Company, and The Peoples Gas Light & Coke Company. 
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Rider 17, which will equitably allocate the costs attributable to administering Rider 17 to all 

customers in the program.  Id. at 11:255-58. 

Moreover, Nicor Gas cannot predict what the specific levels of AOCs will be in the 

future because of the dynamic nature of the marketplace.  Mudra Reb., Nicor Gas Ex. 2.0 Rev., 

9:183-84.  In fact, the costs necessary to provide the service to the Q-AGS and their customers 

cannot be known with certainty until they are incurred.  Id. at 9:185-87.  Future costs will be 

related to the levels of future PORCB uncollectibles, future gas prices, future numbers of 

participating customers, future participating Q-AGS, the severity of future weather conditions 

and future levels of customer participation in retail gas markets in Illinois.  For example, if 

natural gas municipal aggregation were to be approved by the Illinois General Assembly then 

significantly higher levels of customers may begin switching to the Company’s Rider 15 – 

Customer Select and the costs incurred under the PORCB program would be expected to rise 

commensurately.  Id. at 9:192-99. 

Finally, beyond lacking legal support, the cost benefit analysis introduced by the 

Proposed Order sets an evidentiary standard that is impossible to satisfy.  Here, Nicor Gas is not 

in a position to assess whether, or to what extent, an optional service intended for Q-AGS and 

their customers will produce benefits.  The Company does not know, nor should it be expected to 

know, how Q-AGS and their customers will value this service.  Hence, imposing an obligation 

on a gas delivery company to assess how competitive suppliers and their customers will benefit 

from a PORCB program is at odds with the role of a utility that does not provide competitive 

supply service and is, thus, unwarranted. 

Nicor Gas only proposes to provide the optional Rider 17 service to Q-AGS as a part of 

the overall competitive service package that Q-AGS provide to their retail customers.  Q-AGS 
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are allowed to establish their own business models, prices, services, subcontractor agreements 

and other customer terms and conditions in a competitive retail market for natural gas supply in 

Illinois.  Rider 17 properly permits Nicor Gas to recover the costs of providing the service from 

the participants and suppliers in this competitive marketplace.  In this marketplace, alternative 

gas suppliers and customers ultimately will be the judge of whether Nicor Gas’ provision of the 

PORCB service provides benefits.  Mudra Reb., Nicor Gas Ex. 2.0 Rev., 33:747-34:755.  Nicor 

Gas has no control over the extent to which and when the competitive marketplace will offer 

customer benefits as a result of its proposed Rider 17.   

For all these reasons, Nicor Gas proposes revisions to the Proposed Order to correct the 

legal standard that applies here and reflect the fact that Nicor Gas has satisfied that standard.  

These revisions appear in Exception No. 1 and in the Findings and Ordering Paragraphs in 

Exhibit A. 

III. EXCEPTION NOS. 2 AND 3 – TARIFF DESIGN 

The Commission also should revise the Proposed Order to specifically approve the 

intangible cost recovery and discount factor components of Nicor Gas’ proposed tariff design.  

Nicor Gas offers revised language regarding these issues in Exception Nos. 2 and 3.  If, however, 

the Commission determines to adopt the Proposed Order’s conclusion to reject Rider 17, the 

Commission should entirely delete the Proposed Order’s discussion of the tariff design in 

Sections V and VI as it is moot.  There is simply no need for the Commission to reach any 

conclusion about the proposed rate design of a tariff rejected on the basis of policy 

considerations.    
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A. The Evidence Supports the Intangible Cost Recovery Component of 
the Company’s Tariff Design. 

The Proposed Order erroneously concludes that “there is no basis for the Commission to 

conclude that [intangible] costs, to the extent they may exist, should be recoverable.”  PO at 21.  

On the contrary, the evidence demonstrates that intangible cost recovery should be permitted for 

the following reasons:  (1) it was part of the settlement agreement with the Retail Energy Supply 

Association (“RESA”) and Interstate Gas Supply (“IGS”) wherein the commercial terms of 

Nicor Gas’ proposed Rider 17 were deemed to be acceptable to both the industry participants and 

the Company and it was properly identified that Nicor Gas would incur additional costs 

associated with the program; (2) it provides an incentive for Nicor Gas to keep its PORCB 

administration costs down; and (3) it encourages innovation in areas where utilities may further 

support the growth and development of unregulated retail energy markets.  Mudra Reb., Nicor 

Gas Ex. 2.0 Rev., 47:1059-65; Nicor Gas Ex. 2.10; Mudra Surrebuttal (“Sur.”), Nicor Gas Ex. 

3.0, 3:54-4:66.   

Moreover, the Proposed Order fails to recognize that the intangible cost recovery 

component of Rider 17 is an important component of the risk/reward structure of the settlement 

agreement with RESA and IGS.  Nicor Gas presented evidence that, without this component, 

Nicor Gas’ earnings opportunity on PORCB is limited by the assumption that it will be able to 

recover its capital investment and required return through sufficient participation in the PORCB 

program via the Discount Factor or by the assumption that sufficient Q-AGS remain in the 

program for it to recover any outstanding amounts due through the Capital Recovery Adjustment 

component.  Mudra Reb., Nicor Gas Ex. 2.0 Rev., 48:1075-81.  If Q-AGS elect to opt out of the 

program, Nicor Gas may never recover its initial $3.88 million investment in the program.  Due 

to the concentrated nature of recovering capital costs and return from a limited number of 
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Q-AGS, their customers, and an optional program, the intangible cost recovery component 

represents a reasonable level of compensation necessary to recover other costs associated with 

the PORCB program and to provide enough incentive for Nicor Gas to agree to participate in 

such a program.  Id. at 48:1081-87. 

Nicor Gas offers revised language to the Proposed Order in Exception No. 2 to reflect 

that the evidence supports the intangible cost recovery component of the Company’s proposed 

Rider 17. 

B. The Evidence Supports the Discount Factor Component of the 
Company’s Tariff Design. 

The Proposed Order erroneously concludes that “[t]here is no evidence in the record to 

support that the 1.5% Discount Factor is reasonable.”  PO at 23.  The Proposed Order finds 

insufficient evidence in the fact that the 1.5% Discount Factor was a product of discussions with 

RESA and IGS and represents an amount that certain alternative gas suppliers determined to be 

reasonable.  Id.   

However, the Proposed Order ignores the substantial evidence in the record 

demonstrating that Nicor Gas designed Rider 17 to ensure that the Company will not recover 

more or less than its actual costs.  See, e.g., Nicor Gas Ex. 2.2, Sheet No. 75.9.3.  Specifically, 

Nicor Gas demonstrated that Rider 17 will recover and reconcile only the actual costs incurred 

by the provision of the PORCB service to the residential and non-residential customer classes.  

Mudra Reb., Nicor Gas Ex. 2.0 Rev., 10:221-23.  Furthermore, the purchase of receivables 

adjustment factor will charge or credit customers (within the appropriate customer class) for 

amounts that are either under or over-recovered due to the level of the 1.0% portion of the 

Discount Factor.  Any over or under-recovery related to capital cost recovery will be billed to the 

Q-AGS on their monthly Rider 16, Supplier Aggregation Service, pool bills.  Id. at 10:223-27.   
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Put simply, customers and alternative gas suppliers that are not enrolled in the PORCB 

program will not be impacted by PORCB costs or by deviations above or below the Discount 

Factor.  The Q-AGS and their customers only will be charged (or credited) for the actual and 

appropriate services provided, by customer class, and actual costs will be recovered.  Id. at 

11:228-32. 

Finally, it must be kept in mind that alternative gas suppliers currently manage their own 

gas supply receivables and uncollectible accounts processes and, presumably, include all of their 

costs of doing business (and a profit) in the retail prices they charge their customers.  Id. at 

11:234-37.  Under Rider 17 as proposed by Nicor Gas, Q-AGS may choose to “subcontract” 

their credit and collection processes to Nicor Gas through the PORCB program.  Id. at 11:236-

38.  Only Q-AGS and their customers would pay for the actual PORCB service provided through 

a combination of (a) the retail prices charged by the Q-AGS for gas supply and (b) certain 

charges or credits included in the Nicor Gas bill.  Id. at 11:238-41.  In short, regardless of the 

future of the dynamic retail gas supply marketplace, Q-AGS will have another available service 

option and their customers will receive new value propositions from their suppliers.  Id. at 

11:241-43. 

Nicor Gas offers revised language to the Proposed Order in Exception No. 3 to reflect 

that the evidence supports the discount factor included in the Company’s proposed Rider 17. 

IV. TECHNICAL AND CONFORMING CORRECTIONS 

In addition to the corrections noted above, Nicor Gas notes that the Proposed Order states 

that Nicor Gas argued in this proceeding that benefits of the PORCB included “the potential to 

increase competition and lower customer costs.”  PO at 18.  These were two of the benefits of the 

PORCB program advanced by RESA/IGS, not Nicor Gas.  See, e.g., Ringenbach Dir., 
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RESA/IGS Ex. 1.0, 5:91-93.  Instead, Nicor Gas’ evidence showed that, in the competitive 

marketplace, alternative gas suppliers and customers ultimately will be the judge of whether 

Nicor Gas’ provision of the PORCB service provides benefits.  Mudra Reb., Nicor Gas Ex. 2.0 

Rev., 34:754-55.  Therefore, Nicor Gas proposes to delete the reference to the Company in the 

relevant sentence in the Proposed Order. 

Nicor Gas also notes that the Proposed Order correctly concludes that Nicor Gas should 

not be required to conduct full scale development of its proposed new service without first 

obtaining Commission approval.  PO at 18.  The Proposed Order nevertheless includes a 

statement that approval of Rider 17 is premature simply because Nicor Gas did not submit 

sample templates of a billing service agreement or title transfer documents.  Id.  Because this 

rationale does not form the basis of the Proposed Order’s ultimate conclusion, this language is 

unnecessary and should therefore be stricken as shown in Nicor Gas’ Exceptions. 

Finally, Nicor Gas offers certain typographical corrections to the Proposed Order as 

reflected in Nicor Gas’ Exhibit A to, among other things, delete duplication of language and 

correct a reference to the section of the Act under which Nicor Gas filed Rider 17. 

V. CONCLUSION  

WHEREFORE, for each of the reasons set forth herein and within its Initial and Reply 

Briefs, Northern Illinois Gas Company d/b/a Nicor Gas Company respectfully requests that the 

Proposed Order be modified consistent with the positions and language set forth herein and with 

the replacement language in Nicor Gas Company’s Exceptions in Exhibit A and, as modified, be 

adopted by the Commission. 
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Dated:  June 21, 2013     Respectfully submitted, 

 NORTHERN ILLINOIS GAS COMPANY 
 D/B/A NICOR GAS COMPANY  
 
 By:  /s/  Anne W. Mitchell   
    One of its Attorneys 
 
John E. Rooney 
Anne W. Mitchell 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 


