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Section 16-125(e) Liability to Events Caused  
by the February 1, 2011 storm systems. 

: 
: 
: 
: 
: 

 
No. 11-0662 
 

VERIFIED APPLICATION FOR REHEARING OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), under 220 ILCS 5/10-113(a), 83 Ill. 

Admin. Code § 200.880 and other applicable law, submits this Application for Rehearing (the 

“Application”) of the final Order (the “Order”) of the Illinois Commerce Commission’s (“ICC” 

or the “Commission”) dated June 5, 2013 and served on June 7, 2013.   

I. INTRODUCTION AND SUMMARY 

ComEd seeks rehearing of the Order’s determination that Section 16-125(e) of the Public 

Utilities Act (“PUA”) applies to numerous service interruptions caused by the February 1, 2011 

blizzard (the “Blizzard” or the “February Blizzard”).  As stated more fully herein and in the 

incorporated submissions, that determination, in various respects, is contrary to and in violation 

of the law and the Illinois and United States Constitutions, exceeds the scope of the 

Commission’s authority, is not supported by substantial evidence, is contrary to the manifest 

weight of that evidence, and is arbitrary and capricious.   

In sum, ComEd respectfully submits rehearing should be granted because: 

 Section 16-125(e) does not apply to the interruptions caused by the February 

Blizzard.  The statute’s plain and unambiguous language applies only if a single and 

continuous interruption affects more than 30,000 customers for at least four hours.   
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 The Blizzard caused no interruption triggering Section 16-125(e).  The Order 

nonetheless applies Section 16-125(e) as if it could be triggered by the cumulative 

effect of numerous different and discontinuous interruptions caused by Blizzard 

damage.  By the law’s plain language, it cannot.  

 The Order’s interpretation of Section 16-125(e) is also contrary to its legislative 

history, the principles of statutory construction, and the rule that statutes should be 

read to respect constitutional rights.  Even if Section 16-125(e) were ambiguous, the 

Order’s reading of the law goes beyond the Commission’s authority, is not entitled to 

legal deference, and is unsustainable.  

 The Order construes and applies Section 16-125(e) contrary to constitutional 

guarantees of cost recovery, established standards, and foundational principles of 

utility regulation under the PUA and Illinois and federal law.  Its expansion of utility 

liability for weather damage is unprecedented nationally and in derogation of Illinois 

common law, ComEd’s tariffs, and decades of decisions confirming that utilities 

cannot be insurers of service uninterrupted by weather. 

* * * * * 

As written nearly 15 years ago, Section 16-125(e) was an extraordinary, but strictly 

limited, response aimed at equally extraordinary single interruptions.  It carefully preserved a 

utility’s right to recover prudently-incurred costs through the waiver mechanism.  The Order, 

however, remakes it into a law that inappropriately goes beyond its text or purposes and would 

“repeatedly put the utility at risk for huge and unrecoverable losses,” despite the fact that in this 

instance all liability has been waived.  O’Conner Reb., ComEd Ex. 6.0 Rev., 11:240-243.  On 

rehearing, the Commission should revise the Order to find Section 16-125(e) inapplicable.    
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II. THE ORDER UNLAWFULLY APPLIES SECTION 16-125(e) TO 
INTERRUPTIONS RESULTING FROM THE BLIZZARD 

Section 16-125(e), by its terms, applies when more than 30,000 customers of ComEd “are 

subjected to a continuous power interruption of 4 hours or more ....”  220 ILCS 5/16-125(e).  The 

Order (at 18), in contrast, rules that it “applies when 30,000 or more of ComEd’s customers have 

their service interrupted during the same four-hour period” without regard to whether those 

customers are affected by a single continuous interruption.  By ignoring and breaching the law’s 

explicit link between a single continuous power interruption and the number of customers 

interrupted, the Order legally errs and exceeds the Commission’s authority.   

A. The Commission’s Interpretation of Section 16-125(e) Is  
Contrary to the Plain and Unambiguous Words of the Law 

Illinois statutes are interpreted to ascertain and effectuate their legislative intent.  Barnett 

v. Zion Park Dist., 171 Ill. 2d 378 (1996).  The best evidence of that intent is the statutory 

language itself, which must be given its plain and ordinary meaning.  People v. Fink, 91 Ill. 2d 

237, 239 (1982); Illinois Wood Energy Partners, L.P. v. County of Cook, 281 Ill. App. 3d 841, 

850 (1st Dist. 1995).  The words used may not be restricted or enlarged under the guise of 

“interpretation.”  Henrich v. Libertyville High School, 186 Ill. 2d 381, 394 (1998).   

Moreover, clear statutory language needs no “rules of construction,” but must be read and 

applied per its ordinary meaning.  Hadley v. Illinois Department of Corrections, 224 Ill. 2d 365, 

371 (2007); GMC v. State Motor Vehicle Review Board, 224 Ill. 2d 1, 13 (2007).  “Rules of 

construction” can aid where there is true ambiguity, but they empower no court or agency to 

declare that a stature does not mean what its plain language says (Bridgestone/Firestone, Inc. v. 

Aldridge, 179 Ill. 2d 141, 149 (1997)) or to alter the language the General Assembly chose.  

Austin Bank of Chicago v. Village of Barrington Hills, 396 Ill. App. 3d 1, 9 (1st Dist. 2009), 
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citing Detention of Lieberman, 201 Ill. 2d 300, 312 (2002).  See also ComEd Init. Br. at 10-12; 

ComEd Reply Br. at 10-12; ComEd BOE at 5-10.1 

Section 16-125(e) is unambiguous and straightforward.  It states in pertinent part:2   

In the event that more than ... 30,000 ... of the total customers ... of an electric 
utility are subjected to a continuous power interruption of 4 hours or more 
that the utility shall be responsible for compensating customers affected by 
that interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power interruption.   

220 ILCS 5/16-125(e) (emphasis added).  Nothing in Section 16-125(e) suggests the term 

“interruption” itself has anything other than its plain and ordinary meaning.3 

Section 16-125(e) does not authorize aggregating different interruptions to reach the 

30,000 customer threshold.  To the contrary, the law specifically and repeatedly uses the singular 

(not plural), referring to “a” continuous power interruption, “that” interruption, “the” power 

interruption, and so forth.  See, e.g., See ComEd Init. Br. at 10-14; ComEd Reply Br. at 8-10; 

ComEd BOE at 6-10; ComEd RBOE at 24-25.  Thus, the requirement of “a continuous power 

interruption” prohibits arguments that the statute is triggered based on the cumulative number of 

customers affected by many distinct interruptions that are discontinuous in both space and time.  

ComEd Init. Br. at 9; ComEd Reply Br. at 4-5.   

                                                 
1  ComEd refers to prior filings by name and page in accordance with the Commission’s Rule of Practice, 

83 Ill. Admin. Code § 200.880, and all such references refer the arguments made, and evidence and supporting 
materials cited therein. 

2  In ComEd’s case, 0.8% of its total number of customers is slightly greater than 30,000.  The statutory 
calculation results in a proportionate trigger for Ameren.   

3  An “interruption” is a stop or break in continuity; in this case, a stop or break in the flow of electricity to 
customers.  See, e.g., Oxford University Dictionary, http://oxforddictionaries. com/definition/American_english/ 
interrupt?region=us&q=interrupt; Merriam-Webster’s Dictionary, http://www. merriam-webster.com/dictionary 
/interruption; Dictionary.com, http://dictionary.reference.com/browse/interrupt; http://oxforddictionaries.com/ 
definition/american_english/interruption?region=us&q=interruption (making clear that an interruption is something 
that interrupts).  No party or witness contests this. 
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B. No Interruption Resulting from The February Blizzard’s Damage  
Met the Triggering Requirements of Section 16-125(e) 

No interruption resulting from the Blizzard met the requirements of Section 16-125(e).  It 

is undisputed that no single interruption caused by the Blizzard affected 30,000 customers, let 

alone the same 30,000 customers for a four-hour period.  E.g., Garcia Dir., ComEd Ex. 1.0, 

6:134-7:148; see also Garcia Reb., ComEd Ex. 5.0, 5:100-102; Maletich Dir., ComEd Ex. 3.0, 

7:135-139; Petition, ¶ 10.  That is because each of the many different interruptions was caused 

by damage to distinct and unrelated parts of ComEd’s system.  They interrupted service to 

different customers, at different and scattered locations, and started and ended at different and 

widely varying times.  E.g., Maletich Dir., ComEd Ex. 3.0, 9:194-197; Garcia Dir., ComEd Ex. 

1.0, 5:117-6:123; NCI Report, ComEd Ex. 11.0, 2-3, 5-6.   

An interruption is a single event that breaks – or “interrupts” – the flow of electricity to 

customers.  That is its meaning in the industry, as well as its ordinary and plain meaning.  See, 

e.g., ComEd Init. Br. at 13-14.  In contrast, the relevant witnesses all confirmed that storm 

damage interruptions are distinct and discontinuous.  See ComEd BOE at 7-10.  Distinct breaks 

in the flow of power that begin at different times, end at different times, affect different 

locations, and interrupt the flow of power to different customers are not – and cannot be – 

continuous in any sense of the word.  Garcia Dir., ComEd Ex. 1.0, 6:134-7:142; Garcia Reb., 

ComEd Ex. 5.0, 5:99-106; ComEd Init. Br. at 15-19.  And, no one claimed that the thousands of 

Blizzard-related interruptions were a single common interruption.  See, e.g., id.  Notably, even 

the Order does not treat the thousands of separate interruptions caused by the Blizzard as if they 

were a single continuous interruption, and it makes no factual findings or conclusions casting 

doubt on the fact that the storms caused distinct and discontinuous interruptions.   
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C. The Order Erroneously Rejects the Plain Meaning of Section 16-125(e) 

The Order interprets Section 16-125(e) contrary to its plain and unambiguous language.  

It applies Section 16-125(e) not to a single continuous interruption, as the law states, but 

collectively to numerous different and discontinuous interruptions, not one of which meet the 

statutory thresholds.  Id.  In its own words, the Order (at 18) holds that Section 16-125(e) applies 

if a total of “30,000 or more of ComEd’s customers have their service interrupted during the 

same four-hour period,” without mention of how many different interruptions must be combined 

to reach that floor.  The Order does not explain how ignoring the law’s requirement of a single 

continuous interruption is applying the law as written.   

The Order, instead, attempts to justify its holding by attacking the plain text of the law 

itself.  It says, first, that reading Section 16-125(e) as written “would obviate the need for 

exclusion of customers based on the waiver criteria,” as provided in Section 16-125(f).  Order at 

16.  That is incorrect.  Recognizing that a single interruption must trigger Section 16-125(e) is 

not at odds with recognizing that a waiver may be granted only for specific customers, and 

therefore, that those customers should be subtracted from the number of customers counting 

toward the 30,000 trigger.  For example, if a single substation failure triggered Section 16-125(e) 

by interrupting 40,000 customers, the Commission could consider whether a prudent design 

would have allowed rapid restoration (in less than four hours) of, for example, 20,000 customers.  

If the four hour interruption for those customers was caused by the imprudent restoration, a 

waiver could be withheld as to those customers only.  That circumstance is not at issue here, 

because the uncontradicted evidence is that ComEd’s restoration efforts were exemplary.  

ComEd Init. Br. at 2, 8-9; Maletich Dir., ComEd Ex. 3.0, 12:241-16:287.  However, the quality 

of ComEd’s restoration does not change that there is no inconsistency in a plain reading of the 
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law, nor anything inconsistent in not counting customers for whom a waiver has been granted 

against the 30,000 trigger.     

The Order also suggests that a plain reading would render the law moot or purposeless.  

This, too, is wrong.  The Order’s first error is its statement (at 18) that “Staff points us to the fact 

that there is no single piece of distribution equipment in the ComEd system that could fail and 

result in 30,000 customers having their service interrupted.”  The only possible support for this is 

a single sentence from Staff witness Rockrohr’s testimony (Staff Ex. 1.0, 8:173-176; Staff Init. 

Br. at 10).  That testimony, however, and the Order’s conclusion miss the point entirely.  ComEd 

has never claimed that a single interruption that triggers Section 16-125(e) can involve only a 

single piece of equipment.  Single interruptions can and do affect multiple interconnected pieces 

of equipment, such as during the loss of an entire substation or the failure of a pole carrying 

several lines.  Moreover, Section 16-125(e) covers both transmission and distribution systems – 

indeed, the Order was careful to correct the Proposed Order’s references only to “distribution” 

equipment in several places.  But both Mr. Rockrohr’s testimony and the Order’s “single-piece-

of-equipment” conclusion refer only to smaller distribution facilities.  See, e.g., ComEd Reply 

Br. at 6-9; ComEd BOE at 10-12.  In contrast, the evidence, which the Order fails to mention, 

confirms that “[t]here are a number of situations in which a failure of a delivery system element 

could cause a single, continuous interruption of more than four hours duration that could 

interrupt service to more than 30,000 customers.  These events could occur to a variety of 

facilities (e.g., supply lines, substations, major transformers), and could occur in a variety of 

ways (e.g., fire, construction accident, operator error).”  Garcia Dir., ComEd Ex. 1.0, 5:105-

6:123. 
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Furthermore, the Order fundamentally misconstrues the purpose of Section 16-125(e).  

The goal of Section 16-125(e) is to deter and prevent interruptions, not to perpetuate 

interruptions so that customers can make damage claims.  See, e.g., O’Connor Reb., ComEd Ex. 

6.0 Rev., 12:261-274.  Since 1999, as noted in nearly every Commission’s rate order, ComEd 

has invested billions of dollars into its delivery system.  Those investments since 1999 have 

minimized the risk of major interruptions, just as EIMA investments continue to today.  That is a 

testament to both the Act’s and ComEd’s success.  The Order cannot conclude that Section 

16-125(e) is meaningless because the very reliability issues that led its adoption have been 

successfully addressed.    

D. The Order’s Interpretation of Section 16-125(e) Is  
Contrary to Its Legislative History and Historical Context  

The testimony concerning the history behind Section 16-125(e) is both uncontradicted 

and strongly supportive of the statute’s plain meaning.  See O’Connor Reb., ComEd Ex. 6.0; 

ComEd Init. Br. at 18-22.  The unrefuted testimony explains why Section 16-125(e) was written 

as it was, and in particular why it is triggered by a large single interruption, not dispersed 

multiple interruptions.  The record also demonstrates that the same General Assembly that 

enacted Section 16-125(e) also had before it a different statute that would have, among other 

differences, expressly imposed liability based on the cumulative effect of many different 

interruptions.  But the General Assembly rejected that law.  See, e.g., O’Connor Reb., ComEd 

Ex. 6.0 Rev., 9:202-10:211; see also ComEd Init. Br. at 19-20; ComEd BOE at 15. 

The Order (at 18) improperly “ascribes no weight” to all that unrefuted evidence.  Yet, it 

also points to that same testimony and implicitly concludes - without any evidentiary support - 

that because the historic interruptions Dr. O’Connor discussed affected somewhat less than a 

round 30,000 customers each, the General Assembly could not have meant to require that a 
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single continuous power interruption must affect more than 30,000 customers.  See Order at 18.  

That conclusion is flawed logically and legally. 

The evidence identified a number of high profile service interruptions preceding the 

passage of Section 16-125(e) resulting from major delivery system failures as well as “near 

miss” events that easily could have interrupted service to tens of thousands of customers (e.g., a 

tornado strike on a transmission line).  E.g., O’Connor Reb., ComEd Ex. 6.0 Rev., 6:132-8:164.  

Those events were before the legislators, and all were caused by a single interruption having 

systemic impact and affecting a large number of customers in specific area continuously.  Id. at 

8:176-181.  In contrast, storm damage was not a major issue in 1997 and the statute was not 

written to address multiple, dispersed interruptions like those caused by severe storms, in 

general, let alone blizzards.  The 30,000 figure is a rounded floor for a major system interruption, 

and no evidence or legal principle ascribes significance to the fact that the General Assembly did 

not pick a more granular or precise number of customers, or one previously affected by a 

particular interruption.   

E. The Order’s Construction of Section 16-125(e) Is at Odds   
With Other Portions of the PUA and Constitutional Norms 

The legislative history and purpose of Section 16-125(e) should be viewed in light of 

other provisions of the PUA, especially those adopted simultaneously with Section 16-125, and 

the basic principles of regulation that the PUA codifies.  Under those principles, a public utility 

“is entitled to just compensation and [that], to have the service, the customers must pay for it.”  

Board of Public Utility Commissioners v. New York Tel. Co., 271 U.S. 23, 31 (1926).  Section 

16-108(c), passed in the same bill as Section 16-125(e), codifies that principle, mandating that:   

Charges for delivery services shall be cost based, and shall allow the electric 
utility to recover the costs of providing delivery services through its charges to 
its delivery service customers that use the facilities and services associated with 
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such costs.  Such costs shall include the costs of owning, operating and 
maintaining transmission and distribution facilities. 

220 ILCS 5/16-108(c).   

The same General Assembly could not sensibly re-emphasize a utility’s right to recover 

its costs via its rates in Section 16-108(c), while simultaneously imposing unrecoverable and 

potentially staggering costs, if serious weather damage occurs despite the utility having acted 

prudently.  See, e.g., O’Connor Reb., ComEd Ex. 6.0 Rev., 11:228-12:254.  There is no conflict, 

however, if Section 16-125(e) is read as written and applied only to extraordinary interruptions, 

and, in the case of weather damage, only where prudent action to prevent the damage was not 

taken.   

Illinois law also presumes that the legislature does not intend to pass unconstitutional 

laws or laws of needlessly dubious constitutionality.  People v. Warren 173 Ill. 2d 348, 355 

(1996); Wiseman v. Elward, 5 Ill. App. 3d 249, 254-55 (1st Dist. 1972).  By purporting to bar 

recovery of costs of service, Section 16-125(e) triggers the fundamental prohibition on takings 

found in both the Illinois and federal constitutions.  Ill. Const. art. 1, § 15; U.S. Const. amend. V, 

XIV.  See Citizens Utilities Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 121 (1995); 

Peoples Gas Light and Coke Co. v. Slattery, 373 Ill. 31, 61-62 (1939); Utilities Comm’n v. 

Springfield Gas and Electric Co., 291 Ill. 209, 234 (1920) (an Illinois public utility is entitled to 

recover legitimate operating costs through rates); Duquesne Light Co. v. Barasch, 488 U.S. 299, 

308 (1989) (“If [a utility] rate does not afford sufficient compensation, the State has taken the 

use of utility property without paying just compensation and so violated the Fifth and Fourteenth 

Amendments.”).  Yet, the Order’s reading creates a constitutional conflict. 

Under the Order’s reading, major storms that routinely pass through Northern Illinois 

could each result in material unrecoverable operating expenses and jeopardize ComEd’s ability 
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to earn its authorized return.  The U.S. and Illinois Supreme Courts have both made clear that 

“the commission must give heed to all legitimate expenses that will be charges upon income 

during the term of regulation.”  West Ohio Gas Co. v. Public Utilities Commission of Ohio, 294 

U.S. 63, 74 (1935) (emphasis added).  Costs of unavoidable weather damage are such “legitimate 

expenses” and year after year and storm and storm, the Order’s reading would “leave ComEd at 

risk of major financial losses for events that no utility is reasonably expected to be able to 

prevent.”  Garcia Dir., ComEd Ex. 1.0, 8:170-174.  Indeed, these costs could, if sufficient 

damage claims resulted, wipe out the equity of a major utility.  “This would be tantamount to 

penalizing ComEd for having bad weather in its service territory, which simply would be bad 

public policy.”  Id. at 8:172-174.   

No worst case scenario is required, however, for the Order to impair ComEd’s 

constitutional rights.  Illinois courts emphasize the prohibition on the exclusion of particular 

costs.  See, e.g., Citizens Utilities Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 200-01 

(1988).  The Commission cannot “ignore items charged by the utility as operating expenses 

unless there is an abuse of discretion in that regard by the corporate officers.”  Utilities Comm’n 

v. Springfield Gas and Electric Co., 291 Ill. 209, 234 (1920).  As the Supreme Court stated:  

We think the Commission was without authority to arbitrarily reduce an 
allowance shown to have been actually paid.  We find no evidence that the 
company intentionally increased its maintenance expense or that it was any other 
than a bona fide expense.  Where the amount of operating expenses are capable of 
definite proof, they may not be reduced by estimates of what the maintenance 
should have cost unless there is a further showing that, for some reason, the 
amount was improperly increased over a legitimate cost. 
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Peoples Gas Light and Coke Co. v. Slattery, 373 Ill. 31, 61-62 (1939).4  More recently, the 

Illinois Supreme Court relied on Peoples Gas to hold that a utility was entitled to recover 

“prudently incurred, mandatory operating cost[s]” “imposed by law,” i.e., coal-tar cleanup 

expenses.  Citizens Utility Board v. ICC, 166 Ill. 2d 111, 128 (1995).  Under the Commission’s 

improper interpretation of Section 16-125(e), ComEd will both prudently incur mandatory costs 

and be forbidden from recovering those costs. 

While the Commission cannot declare an act unconstitutional, no court or agency should 

construe a law to violate constitutional rights, as the Order does.  Villegas v. Bd. of Fire & Police 

Commissioners of Downers Grove, 167 Ill. 2d 108, 124 (1995); Clark v. Martinez, 543 U.S. 371, 

380-81 (2005); Warren 173 Ill. 2d at 355, citing People v. Bales, 108 2d 182, 188 (1985).  By 

reading Section 16-125(e) as written, i.e., to apply to single extraordinary continuous power 

interruptions, and by recognizing that damage occurring despite prudent action is unpreventable, 

that risk is minimized and the General Assembly’s intent validated.  See also ComEd’s Init. Br. 

at 18-22; ComEd’s Reply Br. at 17-18; ComEd’s BOE at 15-17. 

* * * * * 

ComEd also incorporates herein the arguments made and evidence cited in its Initial 

Brief (at 9-22), Reply Brief (at 4-18), Brief on Exceptions (at 5-17), Reply Brief on Exceptions 

(at 6-8, 15-22), and at Oral Argument (Tr. at 7-22, 64-72).   

                                                 
4  In comparison, costs are disallowed that were not reasonable or prudently incurred in providing service.  

See, e.g., United Cities Gas Co. v. Illinois Commerce Comm’n, 163 Ill.2d 1, 24 (1994) (partially disallowed pipeline 
“demand charge” not confiscatory where “demonstrated indifference” in the face of changes of which the utility was 
consciously aware); Peoples Gas, 373 Ill. at 64-65 (maintenance costs related to extreme weather could not be 
disallowed, although certain promotional costs unrelated to utility service could be disallowed); Du Page Utility Co. 
v. Illinois Commerce Comm’n, 47 Ill.2d 550, 560-61 (1981) (officers’ salaries disallowed to extent they were 
excessive in relation to work performed).   
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In sum, the Order interprets Section 16-125(e) contrary to its plain and unambiguous 

language.  Its conclusions, including concerning the applicability of Section 16-125(e) to the 

February Blizzard, are contrary to the record, the legislative history of the statute, and the law 

regarding statutory interpretation.  The law is clear: a statute must be applied in accordance with 

its plain language; the Order may not treat Section 16-125(e) differently.  The Commission must 

apply Section 16-125(e) as written, and should grant rehearing accordingly.   

III. CONCLUSION 

For all reasons appearing of record and herein, the Commission should grant this 

Application for Rehearing and modify the Order consistent herewith.   
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