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1           JUDGE ALBERS:  By the authority

2 vested in me by the Illinois Commerce

3 Commission I will call Docket No. 12-0094.

4 This docket concerns the Counties of Southern

5 Illinois and their application for certificate

6 to operate Next Generation 9-1-1 telephone

7 system.  May I have the appearances for the

8 record please?

9           MR. KELLY:  John Kelly, K-e-l-l-y, of

10 Naperville, Illinois, on behalf of CSI.

11           MR. HIRD:  Richard W. Hird, H-i-r-d,

12 842 Louisiana Street, Lawrence, Kansas, 66044.

13 Counsel for NG 9-1-1, Inc.

14           MS. ARMSTRONG:  On behalf of the

15 Staff of the Illinois Commerce Commission Kelly

16 Armstrong.  160 North LaSalle Street, Suite

17 C-800, Chicago, Illinois, 60601.

18           MS. HERTEL:  On behalf of AT & T

19 Illinois Nancy Hertel.  225 West Randolph,

20 Chicago, Illinois, 60606.

21           MS. IMBROCK:  Also on behalf of

22 AT & T Nissa Imbrock.  71 South Wacker Drive,
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1 Chicago, Illinois, 60606.  I should spell my

2 name for you.  Sorry.  It's Nissa, N-i-s-s-a.

3 Imbrock is I-m-b-r-o-c-k.

4           MS. BOSWELL:  On behalf of Frontier

5 Communications Karen Boswell, B-o-s-w-e-l-l.

6 104 West Mulberry Street, Normal, Illinois,

7 61761.

8           MR. JOHNSON:  On behalf of the

9 Illinois Telecommunications Association Matt

10 Johnson.  312 South Fourth Street, Springfield,

11 Illinois, 62701.

12           JUDGE ALBERS:  Any others wishing to

13 enter an appearance?  Let the record show no

14 response.  Anyone have any preliminary matters

15 they'd like to raise before we get into ours?

16           MR. KELLY:  Your Honor, CSI did file

17 last week a petition -- a motion to withdraw

18 their petition.  I presume that is of record

19 and may be the subject of what the Judges

20 wanted to talk about.

21           JUDGE ALBERS:  Yes.  That was John

22 Kelly for the court reporter.
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1           MR. KELLY:  Oh, I'm sorry.

2           JUDGE ALBERS:  Yeah, that was our

3 first -- first item on our list then is the

4 motion to withdraw.

5           MR. HIRD:  Your Honor, this is Rick

6 Hird, counsel for NG 9-1-1, Inc.  I also filed

7 a response to AT & T's objections to

8 designations of confidentiality in the 9-1-1

9 service provider agreement between CSI and

10 NG 9-1-1.  Included in that response was a

11 motion for protective order, and my hope is

12 that Your Honors will address that as part of

13 this proceeding this morning.

14           JUDGE ALBERS:  Yes.  That was No. 2

15 on our list.  So turning back to No. 1.  Let's

16 start it off this way.  Does anybody have any

17 objections to the motion to withdraw?

18           MS. ARMSTRONG:  None from Staff, Your

19 Honor.

20           MS. HERTEL:  AT & T Illinois has no

21 objection, Your Honor.

22           JUDGE ALBERS:  Please identify
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1 yourselves when you begin speaking.

2           MS. HERTEL:  Oh, I'm sorry.  Nancy

3 Hertel from AT & T Illinois.

4           JUDGE ALBERS:  And that was Kelly

5 Armstrong for Staff.  And I'm sorry.  Nancy,

6 could you repeat what you said?

7           MS. HERTEL:  Sure.  AT & T Illinois

8 has no objection however would, you know, state

9 for the record that if -- if as CSI indicates

10 in its motion it plans to pursue these on an

11 individual basis, we would expect to intervene

12 in those proceedings.

13           JUDGE ALBERS:  Does Frontier or ITA

14 have any response?

15           MR. JOHNSON:  No objections from the

16 Illinois Telecommunications Association.

17           MS. BOSWELL:  There's no objections

18 from Frontier.

19           JUDGE ALBERS:  All right.  Moving on

20 to No. 2 then.  Has -- With regard to the

21 motion that Mr. Hird filed has the agreement

22 between CSI and NG 9-1-1 been filed or
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1 otherwise submitted with anything on e-docket?

2           MR. HIRD:  No, Your Honor.  This is

3 Rick Hird.  As far as I know the only

4 disclosure of that has been to Staff and the

5 other parties under the terms of the protective

6 order that took place.  It has not been filed

7 as an exhibit or in any other respect on

8 e-docket.

9           JUDGE ALBERS:  All right.  But there

10 are a few parties who through discovery

11 received an unredacted copy of the agreement;

12 is that correct?

13           MR. HIRD:  Again this is Rick Hird.

14 Yes.  If I might explain.  When we first

15 filed -- excuse me.  When we first responded to

16 discovery requests we had the redacted and

17 unredacted versions that were sent out, and

18 then Staff contacted I think Mr. Kelly or

19 myself -- I don't remember -- and indicated

20 that they needed a copy of the full document

21 marked to show which portions had been redacted

22 so that they could read that without having to
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1 go back and forth between versions.

2       And in the process of sending that to --

3 to Staff and the parties unfortunately that got

4 reversed and the confidential version was sent

5 out.  We had a status conference within a day

6 or two after that I believe, and I indicated in

7 my motion -- Miss Hertel responded the same day

8 indicating that she had deleted the e-mail.

9       And so I think that the parties -- Your

10 Honors made it very clear that it was subject

11 to confidentiality and that they should delete

12 the e-mails and not forward it and we're

13 satisfied that that's taken place.

14       This present motion has more to do with

15 AT & T's objections to designations of

16 confidentiality and AT & T is the only party

17 that I can recall that has filled out the forms

18 required by the protective order to get access

19 to that confidential version.

20       So as far as I know Staff and AT & T are

21 the only parties that have the full

22 confidential portions and AT & T is the only
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1 party to object so far.

2           JUDGE ALBERS:  Okay.  I recall the

3 error with the inadvertent disclosure earlier.

4 Well, given what you've said Judge Von Qualen

5 and I aren't sure if we need to rule on the

6 motion because if the Commission dismisses this

7 case in light of Paragraph 13 of the terms

8 governing confidential treatment, that

9 paragraph provides that upon the conclusion of

10 the case upon request by NG 9-1-1 in this

11 situation any confidential information would be

12 returned or destroyed except counsel could keep

13 one file copy but couldn't use it for anything

14 outside of the -- outside of the case.

15       We're just not sure there's any reason to

16 rule on the motion in light of those -- those

17 terms.

18           MR. HIRD:  Well, Your Honor -- This

19 is Rick Hird again.  The only reason that I

20 question that is when it says the Commission

21 order in this proceeding becomes final and no

22 longer subject to appeal, I really wasn't sure
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1 if that meant a final order substantively on

2 the case or if a motion to dismiss would fall

3 within that category.

4       I just didn't want to be in the situation

5 where -- where AT & T has the documents, they

6 filed objections, we filed a motion and then

7 it -- and then nobody knows what direction to

8 go.  I feel very, very passionately, strongly

9 about not disclosing this information to any

10 party or allowing AT & T to use it.

11       And they've already indicated this

12 morning that they plan to intervene in

13 individual plan filings so my presumption is

14 that they intend to use the document.

15       And if we can get a clear order from Your

16 Honors that it is to be maintained

17 confidentially and not used for any purposes,

18 then I'm entirely satisfied.

19           MS. HERTEL:  Your Honor, this is

20 Nancy Hertel from AT & T Illinois.  As I read

21 the protective order that you entered and the

22 terms I believe it remains confidential and --
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1 you know, since this motion will -- if you

2 don't rule on it -- I missed the opportunity to

3 respond because I disagree obviously with what

4 they're saying in their motion for protective

5 treatment.

6       But if you close this docket it would be

7 my understanding that under the protective

8 agreement this document would still be deemed

9 to be confidential and that if a subsequent

10 proceeding is opened, we would probably go

11 through discovery again and at that time

12 address the confidentiality of the document.

13           JUDGE ALBERS:  Well, Judge Von Qualen

14 and I agree with Miss Hertel on that -- on

15 those points.  Again I think to the extent that

16 AT & T even keeps a copy of it after this case,

17 it basically would be stuck in the file for

18 this case.  It couldn't be pulled back out

19 again.

20       And if they wanted to see that -- if they

21 wanted to use that document they'd have to

22 request it through discovery in any future
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1 case.  Does that help you, Mr. Hird?

2           MR. HIRD:  Yes, it does, Your Honor.

3           JUDGE ALBERS:  Miss Hertel -- a

4 couple of questions first for Miss Hertel.  Do

5 you even plan on keeping a file copy of the

6 agreement you received?

7           MS. HERTEL:  I haven't had -- If I am

8 permitted to under the protective agreement,

9 yes, I would like to keep a file copy.

10           JUDGE ALBERS:  Okay.  The protective

11 agreement does provide for that.  Mr. Hird, in

12 light of what we've just discussed are you

13 comfortable with us not ruling on the motion?

14           MR. HIRD:  Well, Your Honor, in a

15 de facto way I think you are ruling on the

16 motion by finding that under Paragraph 13 it's

17 to remain confidential.  The perplexing thing

18 to me is why AT & T thinks they need to keep a

19 copy of this document.  For what purpose?

20           JUDGE ALBERS:  Miss Hertel, do you

21 want to respond to that?

22           MS. HERTEL:  I hadn't thought of what
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1 purpose in particular.  You're kind of catching

2 me off guard.  I guess I would normally keep

3 copies of records just because, you know, if

4 we're permitted to keep one I would keep one.

5       I wouldn't use it unless -- You know, I

6 wouldn't certainly try to put it into the

7 record without going in, you know, unless

8 there's another proceeding, another order

9 entered, you know, at which it becomes relevant

10 in that docket.

11           MR. HIRD:  Your Honor, this is Rick

12 Hird again.  I think what was just said

13 previously though was -- according to my

14 notes -- if AT & T wants to use the document in

15 a subsequent proceeding, they have to go

16 through discovery in that case to obtain it and

17 then we'd be back discussing the terms of the

18 confidentiality order again.  If that's the

19 case, there is no reason why AT & T should

20 retain a copy.

21           MS. HERTEL:  Your Honor, just to be

22 clear.  In any subsequent case I wouldn't just
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1 try to use my old copy.  I would request a copy

2 in discovery in the subsequent case and then if

3 we had the same battle which we probably will

4 over the confidentiality of the document, then

5 I would at that point go into the discovery

6 issues with Mr. Hird at that time.

7           MR. HIRD:  And again, Your Honor,

8 this is Rick Hird.  What Miss Hertel just said

9 illustrates that there is no reason for them to

10 keep it.

11           MS. HERTEL:  Well, other than, Your

12 Honor, this is the order that the Judge has

13 entered.  I don't think -- It's rather unusual

14 practice I believe to -- you know, to suddenly

15 say, well, just you have to destroy this one

16 document.

17       If the terms concerning protective

18 treatment are that you may keep a copy, you

19 know, that would be our intention.  Not just

20 with respect to this -- this one but we would

21 also look at the other discovery responses we

22 got in the subsequent case.
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1       I wouldn't disclose it to other people

2 but in terms of preparing discovery requests --

3 not to make it public.  You know, you would

4 keep the thing that you had from the prior case

5 because the issues are so similar.

6           MR. HIRD:  Your Honor, this is Rick

7 Hird.  We don't know that the issues are

8 similar.  And what I'm now hearing is that she

9 does in fact intend to use it in subsequent

10 proceedings.  If nothing else then to formulate

11 discovery requests.

12       This is exactly why I wanted the motion

13 ruled upon.  We don't think AT & T should have

14 a copy of it.  They're going to use it.  They

15 are a competitor directly in this industry, and

16 we think it's outrageous that AT & T, the only

17 party that's requested it, wants to keep it.

18           JUDGE ALBERS:  Miss Hertel, were you

19 going to say something?

20           MS. HERTEL:  I don't think it's

21 outrageous that we're going to keep it and I'm

22 not using it in the other case.  I understand
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1 why Mr. Hird is thinking that.  I will go

2 through discovery in the other case.

3       I mean, in any subsequent case probably

4 discovery question number one will be, you

5 know, may we have a copy of this -- we want a

6 copy of this document.  So I don't see -- I'm

7 not sure I see the harm since I'm subject to

8 the confidentiality agreement of our retaining

9 the copy now as opposed to being apparently --

10 that we be ordered to destroy all copies of the

11 agreement.

12           MR. HIRD:  Your Honor, if I might

13 interject one last argument and then I will be

14 quiet.  Allowing AT & T to keep a copy of that

15 creates an unfair advantage to AT & T.  They

16 don't really have to go through discovery in a

17 subsequent case because they already have it.

18       It will assist them in formulating

19 discovery requests and it invites mischief into

20 our business, and there is no plausible reason

21 why they would need it at this time and to keep

22 it in a file.
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1           MS. HERTEL:  But I don't really

2 believe that that was the initial subject of

3 the motion is to keep it confidential.  So we

4 are keeping it confidential.  It's a very

5 limited number of people who -- You know, it's

6 our other outside counsel and two regulatory

7 people who are advising -- you know, who are

8 working with us in this case who actually had

9 copies.

10           JUDGE ALBERS:  Judge Von Qualen and I

11 are going to confer for a minute.

12           MR. HIRD:  Your Honor, can I --

13 before you confer could I interject one other

14 thing?  Paragraph 13 indicates that within

15 30 days after receiving a request from

16 producing party, in this case AT & T is to

17 return those documents or destroy them and

18 certify in writing they've been destroyed.

19       The only reason that they are allowed to

20 keep one copy is for their file.  If this had

21 been a case where there had been a hearing on

22 the merits and an order that's substantive for
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1 records purposes I could understand that but

2 this is not.

3       This is a case where we're terminating

4 this docket and the return of those -- the

5 return of that contract is eminently reasonable

6 under these circumstances.

7           MS. HERTEL:  Your Honor, I'm sorry to

8 belabor this one last point.  We disagree that

9 portions of this are confidential so in essence

10 if we're ordered to destroy it Mr. Hird has won

11 his motion.

12       And I don't want to prolong this

13 proceeding if Your Honors are inclined to

14 dismiss it by, you know, asking that we go

15 through the briefing schedule on the motion,

16 but it seems to me that the most reasonable

17 solution is, you know, that we follow the terms

18 of the protective order and not give special

19 treatment that Mr. Hird is requesting to this

20 document.

21           JUDGE ALBERS:  Judge Von Qualen and I

22 are going to confer now.
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1                 (Whereupon a discussion was

2                  held off the record.)

3           JUDGE ALBERS:  Okay.  In light of

4 nobody objecting to the dismissal of this case

5 or the withdrawal of this case, Judge Von

6 Qualen and I aren't sure what the point would

7 be in ruling on the motion and prolonging the

8 case just to rule on this motion of

9 confidential treatment.

10       Given that Paragraph 13 provides that

11 only one file copy can be kept, I would imagine

12 that upon dismissal of this case any -- any

13 copy given to the regulatory assistance would

14 be destroyed or returned and that Miss Hertel

15 would be able to keep one file copy not to be

16 used for any future purpose and that any future

17 docket regarding this subject matter

18 Miss Hertel would have to request that

19 agreement again and we face ourselves with the

20 same issue of confidentiality.

21       If the case is dismissed by the

22 Commission, then her one file copy would
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1 de facto be kept confidential in her file.  So

2 we're not sure what -- what would be gained by

3 going through the motions -- or going through

4 the -- choose my words carefully -- by going

5 through the steps of ruling on the motion.  So

6 with that is there anything else for today?

7           MR. KELLY:  John Kelly from CSI.

8 Nothing from CSI.

9           MR. HIRD:  Rick Hird for GN 9-1-1.

10 Nothing further from us, Your Honor.

11           JUDGE ALBERS:  All right.  If nothing

12 further from anyone else we will continue this

13 matter generally and provide the Commission

14 with -- present CSI's motion to withdraw to the

15 Commission.  All right.  Thank you everyone.

16           MS. HERTEL:  Thank you, Your Honor.

17

18

19

20

21

22


