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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

WRPV, XI SENECA CHICAGO, LLC 
d/b/a The Seneca, 

Petitioner 

v. 

Docket No. 13-0060 

PETITIONER'S RESPONSE TO MOTION 
FOR JUDGMENT ON THE PLEADINGS; 

COMMONWEALTH EDISON COMPANY, 

Respondent 

COMES NOW WRPV, XI SENECA CHICAGO, LLC (hereinafter "the Seneca" or 

"Petitioner"), to respond to Commonwealth Edison Company's ("CornEd" or "Respondent") 

motion for judgment on the pleadings under Section 200.190 of the Illinois Commerce 

Commission's ("Commission") Rules of Practice, 83 Ill. Adm. Code § 200.190, and Section 2-

615 of the Illinois Code of Civil Procedure, 735 ILCS 5/2-615. The Seneca also submits 

herewith, a motion to amend its previously-filed petition. In support of its position, the Seneca 

states as follows: 

Introduction 

Respondent CornEd's motion for judgment on the pleadings comprises three mam 

arguments. First, CornEd argues that the reselling and redistribution proposed by the Seneca is 

prohibited by CornEd's tariffs, the PUA, and the Commission's rules, for which no exemption 



applies. Second, Respondent claims that the Seneca has failed to state a viable complaint under 

any tariff, statute, or regulation. Finally, Respondent argues that valuable customer rights would 

be taken away if the Seneca is permitted to rebill electricity to its tenants. Petitioner responds to 

these arguments below and requests that the Illinois Commerce Commission ("Commission") 

deny Respondent's motion and grant Petitioner's requested relief. 

Legal Standard 

A dispositive motion under section 2-615 attacks only the legal sufficiency of the 

complaint. Urbaitis v. Commonwealth Edison, 143 III.2d 458, 475 (1991); Janes v. First Federal 

Savings & Loan Association, 57 I11.2d 398, 406 (1974). The question presented by a 2-615 

motion is whether sufficient facts are contained in the pleadings which, if proved, would entitle 

the plaintiff to relief. Urbaitis, at 475. 

In ruling on a Section 2-615 motion to dismiss, all well-pled facts in the complaint are 

taken as true and the allegations are interpreted in the light most favorable to the non-moving 

party. Jarvis v. South Oak Dodge, Inc., 201 III. 2d 81, 86 (2002); Wakulich v. Mraz, 203 III. 2d 

223, 228 (2003). Furthermore, all inferences from those well-pled facts are drawn in favor of 

the non-moving party. Lee v. Nationwide Cassel. L.P., 174 III. 2d 540, 545 (1996); Kolegas v. 

Heftel Broad Corp., 154 III. 2d 1,9 (1992). A dismissal based on a failure to state a claim must 

only be sustained "if it clearly appears that no set of facts could be proved under the allegations 

which would entitle the party to relief." Lee, 174 III. 2d at 545. Moreover, even if the 

Commission finds that Petitioner the Seneca failed in any respect to plead a claim with sufficient 

particularity, the proper result is to dismiss with leave to amend. Harvey v. McKay, 109 III. App. 

3d 582, 586 (1st Dist. 1982) (purpose ofa 2-615 motion "is to point out the defects so that the 

complainant will have the opportunity to cure them before trial"). 



The only matters to be considered in ruling on a motion under § 2-615 are the allegations 

of the pleading itself. Id. In fact, such a motion does not raise affirmative factual defenses, but 

rather alleges only defects on the face of the complaint. Id. Thus, it is well established that 

evidentiary material outside of the complaint may not be considered in ruling on a § 2-615 

motion. Seibring v. Parcell's Inc. 178 Ill.App.3d 62, 69 (4th Dist.1988). 

Based on this legal standard, the Seneca's facts overcome the Respondent's motion for 

judgment on the pleadings, and therefore the Commission should deny Respondent's motion in 

its entirety. 

Background 

In March I, 2012 the owners of the Seneca purchased the building located at 200 E 

Chestnut Street, Chicago, IL 60611 ("Property"), which had been operated as a mixed-use hotel 

just prior to its purchase. The new owners of the Property learned that the original building 

design contemplated a dual-purpose use for the premises - to be operated as a mixed-use 

residence and hotel or to be used solely as an apartment community. Just prior to the owner's 

purchase of this community, the Property was being operated as a mixed-use residence and hotel 

in Downtown Chicago, at which time it had both permanent and temporary residents as 

occupants. While some rooms were rented on a "temporary" basis, the entirety of such building 

was not "normally considered" to be a temporary domicile, as it was known that approximately 

30% percent of occupants were permanent residents. Upon information and belief, throughout 

its history, the Property had been continuously occupied with permanent residents, even during 

the time in which it operated part of the premises as a hotel. Upon information and belief, there 

were also periods of time prior to 1957 and thereafter that the Property operated solely as a 

multi-family residential building. Each unit within the Property has a kitchen, which further 



supports this proposition. Therefore, throughout its history, electric power was continuously 

furnished to occupants of the Property - without interruption - and therefore, upon available 

information, the building had continuously redistributed electric power to occupants since 1929, 

per CornEd's tariffs. 

THE SENECA OUALIFIES FOR A GRANFATHERED EXCEPTION SINCE IT HAS 
CONTINUOUSLY REDISTRIBUTED ELECTRICITY TO ITS OCCUPANTS IN 
ACCORDANCE WITH PREVIOUSLY APPLICABLE RIDERS 

While the Seneca acknowledges it has never resold electric power to its occupants, it 

nonetheless qualifies for a grandfathered exception to the prohibition on resale based on its 

continuous redistribution of electric power since the Property's inception in 1929. 

Under CornEd's tariffs, General Terms and Conditions, ILL. C.C. No. 10, Orig. Sheet 

No. 145, the resale of electric power is permitted "provided such resale or redistribution is only 

in a building for which such resale or redistribution is an uninterrupted continuation of resale or 

redistribution practices followed in accordance with previously applicable riders ... " [emphasis 

added.] Redistribution is defined as "the furnishing of electric power and energy by a retail 

customer to third persons under circumstances that do not constitute resale." Orig. Sheet No. 

145. Third person "means an occupant of a building to which a retail customer served hereunder 

resells or redistributes electric power and energy." [d. By CornEd's very definitions, the Seneca 

meets the requirements for continuous redistribution on its face, and therefore should be 

permitted to resell electric service based on its historical redistribution. 

Respondent mischaracterizes Petitioner's petition when it states that "Seneca 

acknowledges that the Property was operated as a hotel and was not engaged in the resale or 

redistribution of electric power and energy." Respondent's Motion, p. 8-9. While Petitioner 

acknowledges it has never resold electricity to occupants of the Property, nowhere does it deny 



redistributing electric power to occupants, because it has in fact redistributed such power to 

occupants continuously throughout its history. Based on available information, the Seneca and 

its predecessor entities have continuously "redistributed" electric power to "third persons" at the 

Property on a continuous basis since on or around its date of inception in 1929. The 

"modifications" to alter the building to multi-family use, mentioned in Petitioner's original 

petition, mainly consisted of replacing lighting fixtures, flooring, cabinets, and some other 

cosmetic changes. No vast modifications were necessary, as the building had already operated 

solely as a multi-family residential building for periods of time, and then as a mixed-use hotel 

(with permanent residents). The entirety of interior electrical wiring of the building was not 

replaced at any time. 

Respondent's assertion that the Seneca's "use as a hotel fits within the category of actions 

(furnishing electric power and energy to units within a multiple-unit building normally 

considered to be a temporary domicile such as a motel) that do not constitute the resale or 

redistribution of electric power and energy under CornEd's tariffs" (Respondent's Motion, p. 9) 

does not take into account the Seneca's unique history as a mixed-use residential building with 

continuous, permanent residents since 1929. Even when operated partly as a hotel, the type of 

residence that 200 E. Chestnut Street encompassed does not fit neatly into a category of 

buildings "normally considered to be a temporary domicile such as a motel." At no point in its 

history could the building be characterized akin to a motel, or "normally" categorized as a 

temporary domicile. Upon information and belief, permanent residents always resided at the 

property (typically about 30%), and at certain times solely resided at the property (i.e. at times 

when no portion was utilized as a hotel). These facts raise numerous questions as to the proper 

classification of the Property for purposes of determining its eligibility to qualify for an 



exemption to resell electricity to its residents. As such, a motion for judgment on the pleadings 

is not proper, as several issues of material fact have been raised. 

THE SENECA'S AMENDED COMPLAINT, IF GRANTED, PROPERLY PLEADS 
VALID CLAIMS AGAINST COMED 

In conjunction with this responsive pleading, Petitioner files a Motion to Amend the 

Petition. Such amended pleading clarifies the Property's historical status, and affirmatively 

avers facts against CornEd to state valid causes of action. Even if the Commission agrees with 

Respondent that the original petition fails to state proper claims, the appropriate relief would be 

to grant Respondent's motion with leave to amend and replead, or to simply deny Respondent's 

motion based on the jointly-filed Motion to Amend. 

In its amended complaint, Petitioner alleges, inter alia, that it falls into the class of 

limited grandfathered exceptions permitted to resell electric power to occupants, pursuant to 

CornEd's tariffs, General Terms and Conditions, ILL. C.c. No. 10, Orig. Sheet No. 145. It 

further alleges that CornEd's failure to permit resale is a violation of its own tariffs and 

governing regulations. Since the Commission's complaint jurisdiction "requires that CornEd 

have violated a tariff, statute, or regulation" (Respondent's Motion, p. 7), Petitioner's amended 

petition sufficiently pleads a violation of CornEd's tariffs to survive a motion for judgment on 

the pleadings. As such, Petitioner respectfully requests that CornEd's motion be denied. 

IF THE SENECA MEETS THE LIMITED RESALE EXCEPTION, THEN CUSTOMER 
CHOICE REMAINS UNAFFECTED; CONSERVATION IS PROMOTED 

Respondent attempts to divert the Commission's attention from the true issue involved -

whether or not the Seneca qualifies for a resale exception - with the red herring argument that 

permitting resale at the Property would negatively impact customer choice. While it's true that 

customers have "the right to select the legally-qualified energy supplier of their choice" 



(Respondent's Motion, p. 6) it is untrue that the Seneca's request would somehow "subvert" 

customer rights in any way. First, occupants of a multi-family residence where resale is 

permitted are not considered "customers" of CornEd, by definition. They would fall under the 

definition of "third person" in CornEd's applicable rider, which specifically states that "[aJ third 

person is not a retail customer of the Company." As such, the occupants' rights to choose an 

electric provider would be unaffected, as no such choice is currently available. Respondent's 

argument misses the mark. 

Additionally, Respondent criticizes a study citing the conservation benefits of passing 

utility charges through to tenants because it discusses water rather than electricity. The benefits 

of submetering and allocating utility charges to tenants have been shown in connection with both 

water and electric power. Furthermore, public policy favors allowing rebilling of electricity as a 

means of promoting conservation - regardless of the type of utility. See Amended Petition and 

Complaint, p. 4. 

Conclusion 

In its motion for judgment on the pleadings, Respondent CornEd raises factual defenses 

that should not be considered for such motions. The only matters to be considered in ruling on a 

motion under § 2-615 are the allegations of the pleading itself. The Seneca is able to properly 

plead that the Property has continuously redistributed electric service to occupants and therefore 

qualifies for one of the limited exceptions to the rule on resale prohibition. Such facts, when 

taken on their face, must be accepted as true and taken in the light most favorable to Petitioner. 

As such, Petitioner respectfully requests that the Commission deny Respondent's instant motion 

in its entirety. 



Dated this f7 day of June, 2013. 

Respectfully submitted, 

Brett Kraus 
Conservice 
Authorized Rep of the Seneca 
99 E 700 S 
Logan, UT 84321 
435.713.2136 
bkraus@conservice.com 



NOTICE CERTIFICATE 

A copy of this Petitioner's Response to Motion/or Judgment on the Pleadings has been 
sent via U.S. Mail and/or email to Respondent through the following individuals: 

Thomas S. O'Neill 
Senior Vice President, Regulatory and 
Energy Policy and General Counsel 
COMMONWEALTH EDISON COMPANY 
440 South LaSalle Street 
Suite 3300 
Chicago, Illinois 60603 
(312) 394-7205 
thomas.oneill@exeloncorp.com 

Bradley R. Perkins 
10 South Dearborn Street 
Suite 4900 
Chicago, Illinois 60603 
(312) 394-2632 
brad. perkins@exeloncorp.com 

Signed this 17th Day ofJune 2013. 

~~ 
Brett M. Kraus 
The Seneca 

E. Glenn Rippie 
Carmen 1. Fosco 
Maris J. Jager 
ROONEY RIPPIE & RA TNASWAMY LLP 
350 West Hubbard Street 
Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
glenn.rippie@r3Iaw.com 
carmen.fosco@r3Iaw.com 
maris.jager@r3Iaw.com 

Douglas E. Kimbrel, 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 6060 I 
ekimbrel@icc.illinois.gov 


