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NICOR GAS COMPANY’S 
VERIFIED APPLICATION FOR REHEARING 

 
Pursuant to Section 10-113 of the Illinois Public Utilities Act (the “PUA”) (220 ILCS 

5/10-113(a)), Section 200.880 of the Illinois Commerce Commission’s (the “Commission”) 

Rules of Practice (83 Ill. Admin. Code § 200.880), and other applicable law, Northern Illinois 

Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the “Company”) submits this Verified 

Application for Rehearing (the “Application”) with respect to the Commission’s Order dated 

June 5, 2013 (the “Order”), which was served on the parties on June 7, 2013. 
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I. INTRODUCTION 

The Commission’s Order addressing the remaining contested issues concerning Nicor 

Gas’ long-concluded Gas Cost Performance Program (“GCPP”) reached the correct conclusions 

on all but one issue.  Nicor Gas respectfully submits that rehearing is needed to address the 

Commission’s incorrect conclusion to adopt the Citizen Utility Board’s (“CUB”) proposed  

$8.1 million adjustment related to the calculation of the amount of delivered storage service or 

“DSS” storage capacity withdrawals.  Order at 29.  As discussed herein, CUB’s claim is based 

on speculation, not evidence, and the Commission cannot base its decision on speculation. 

Ameropan Oil Corp. v. Illinois Commerce Comm’n, 298 Ill. App. 3d 341, 348 (1st Dist. 1998); 

Allied Delivery System, Inc. v. Illinois Commerce Comm’n, 93 Ill. App. 3d 656, 667 (1st Dist. 

1981).  Accordingly, the Commission should grant rehearing and reject CUB’s claimed 

adjustment concerning DSS storage capacity withdrawals.   

If the Commission does not grant rehearing on the substantive issue, the Commission 

should, at a minimum, grant rehearing and issue an order on rehearing staying the disbursement 

of the $8.1 million adjustment until all appeals are resolved.1  Taking this action is consistent 

with the authority granted to the Commission in Section 10-113 of the PUA, as well as the 

Commission’s recent decision in a Commonwealth Edison Company matter addressing refund 

issues.  Commonwealth Edison Co., ICC Docket No. 07-0566, Order on Remand at 47-48 (Feb. 

23, 2012).  If a stay is not granted, Nicor Gas may lose the opportunity to recover this sum 

should an appellate court determine that this adjustment is improper. 

                                                 
1 Nicor Gas will begin refunding $64 million to customers in July 2013, consistent with the refund methodology 
established in the Order. 



 

3 
 

II. ARGUMENT  

A. The Commission Should Grant Rehearing on the $8.1 Million DSS 
Withdrawal Adjustment Because the Evidentiary Record Fails to 
Support this Claim. 

CUB’s proposed adjustment is premised upon the flawed argument that Nicor Gas 

incorrectly quantified storage withdrawals associated with its leased storage capacity – or DSS 

storage capacity – on Natural Gas Pipeline Company of America, a portion of which Nicor Gas 

released to third parties during the operation of the GCPP from 2000 to 2002.  Carpenter Reb., 

Nicor Gas Exhibit (“Ex.”) 5.0R, 34:652-55.  The quantification of Nicor Gas’ DSS withdrawals 

during the years of the GCPP affects the Storage Credit Adjustment2 component of the GCPP 

Benchmark.  Id. at 4:79-82, 34:656-58.  The record shows that Nicor Gas restated its GCPP 

results in 2003 to account for, among other things, its use of DSS storage, and those restatements 

have never been challenged by any party to this proceeding.  Id. at 10:187-89, 35:671-72, 

36:685-87; Bartlett Dir., Nicor Gas Ex. 1.0, 8:157-66.     

CUB failed to present any evidence to validate its proposed $8.1 million adjustment 

relating to Nicor Gas’ DSS storage withdrawals.  Instead, CUB relied upon mere speculation by 

its witness that Nicor Gas and its auditors miscalculated the restatement by allegedly “missing” 

some DSS storage withdrawals that should have been included.  Carpenter Reb., Nicor Gas Ex. 

5.0R, 35:672-81; Carpenter Sur., Nicor Gas Ex. 10.0, 23:422-24:461.  As the sole basis for this 

speculation, CUB witness Mierzwa relied upon the differences in withdrawal amounts as 

reflected in two separate documents.  Transcript (“Tr.”) 1227:15-19. 

According to Mr. Mierzwa, Nicor Gas understated its DSS withdrawals by 50,000 

MMBtu for 2000, 7.2 million MMBtu for 2001 and 11.2 million MMBtu for 2002.  CUB Ex. 

                                                 
2 The purpose of the Storage Credit Adjustment was to reflect the value to customers of the storage capacity Nicor 
Gas holds for its customers.  Carpenter Reb., Nicor Gas Ex. 5.0R, 34:646-47.   
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1.12.  This analysis was flawed because Mr. Mierzwa relied solely upon information he gleaned 

from two distinct documents containing figures that did not correlate.  In particular, Mr. Mierzwa 

arrived at his adjustment by subtracting the withdrawal amounts shown on one document (NIC 

109409) from the withdrawal amounts shown on a second document (NIC 114180).  Tr. 

1228:17-1229:22; Nicor Cross Exs. 4-5.  Mr. Mierzwa arbitrarily selected the higher figures 

shown on NIC 114180 as purportedly representing Nicor Gas’ DSS withdrawals without offering 

any explanation for his choice, even though Nicor Gas and its auditors relied on the lower figures 

shown on NIC 109409.  Importantly, Mr. Mierzwa has no personal knowledge of why the 

documents were created or how the documents were used.  Indeed, Mr. Mierzwa testified that he 

has no knowledge of the auditors’ analysis with respect to the restatements.  Tr. 1230:1-19.  

Additionally, Mr. Mierzwa did not find any additional support for his claim among the 360,000 

documents provided by the Company.  See Mierzwa Dir., CUB Ex. 1.0 2nd Rev., 9:213-14.      

Even though Nicor Gas was not obligated to produce any evidence to rebut CUB’s non-

existent case, Nicor Gas presented ample evidence contradicting Mr. Mierzwa’s speculative 

claims.  See, e.g., Carpenter Sur., Nicor Gas Ex. 10.0, 24:447-59.  Specifically, Nicor Gas 

presented evidence showing that the document relied upon by Mr. Mierzwa does not reflect 

Nicor Gas’ physical DSS storage withdrawals.  Carpenter Sur., Nicor Gas Ex. 10.0, 4:71-73.  

Instead, the evidence shows that the figures on NIC 109409 (Nicor Gas Ex.  10.2), which were 

used for the restatement, represent Nicor Gas’ actual physical DSS withdrawals.  Carpenter Sur., 

Nicor Gas Ex. 10.0, 24:451-53.  The DSS withdrawals shown on NIC 109409 are confirmed by 

the DSS withdrawals shown on Nicor Gas’ contemporaneous Aquifer Reports (Nicor Gas Ex. 

10.3) and on other Nicor Gas documents relating to DSS injections and withdrawals in the 

relevant timeframe (Nicor Gas Ex. 10.4).  Carpenter Sur., Nicor Gas Ex. 10.0, 24:453-57. 
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In short, while CUB argued that there is a discrepancy in the numbers contained in the 

two documents in question, there is no evidence that the higher numbers should be used to adjust 

Nicor Gas’ restated GCPP results.  Nevertheless, based solely upon CUB witness Mierzwa’s 

speculation that the higher numbers reflect actual withdrawals, and contrary to the evidence 

demonstrating otherwise, the Commission concluded that the Company failed to properly 

account for DSS storage withdrawals when preparing its restated financial results.  Order at 29.  

As a matter of law, the Commission cannot rely upon such speculation as a basis for its decision.  

See, e.g., Ameropan Oil Corp., 298 Ill. App. 3d at 348 (“speculation has no place in the ICC’s 

decision”); Allied Delivery System, Inc., 93 Ill. App. 3d at 667 (“The speculation indulged in by 

the Commission is clearly an unsatisfactory and unacceptable basis for its decision.”). 

Moreover, the evidence shows that many interested parties with substantial expertise had 

the opportunity to review the Company’s restated financial results for the GCPP and found no 

errors.  These restated financial results were submitted to the United States Securities and 

Exchange Commission (“SEC”) in response to the conclusions of an independent investigation 

into the implementation and operation of the GCPP.3  Bartlett Dir., Nicor Gas Ex. 1.0, 7:147-

8:161; Carpenter Sur., Nicor Gas Ex. 10.0, 24:459-61.  Parties that had the opportunity to review 

the restated GCPP results included the SEC, the United States Attorney’s Office for the Northern 

District of Illinois, and a variety of civil litigants; these parties found no errors.4 

Given the absence of any evidence demonstrating that the Company incorrectly 

calculated DSS withdrawals for purposes of its restated GCPP results, the Commission’s 

                                                 
3 Scott Lassar, a former United States Attorney for the Northern District of Illinois, and a team of forensic 
accountants, conducted an investigation of the GCPP.  Bartlett Dir., Nicor Gas Ex. 1.0, 6:123-7:130.  Following the 
investigation, Mr. Lassar issued a report (the “Lassar Report”) summarizing the investigation’s findings.  Id. at 
7:132-33.   
4 These are facts as to which the Commission may take administrative notice.  83 Ill. Adm. Code § 200.640(a)(7).  
See also Moes/Gulick Sur., Nicor Gas Ex.  12.0R, 3:47-49.  
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conclusion to accept CUB’s proposed adjustment on this issue should be reversed.  Commission 

orders must be based on facts, and any Commission order based on findings that are not 

supported by “substantial evidence” is subject to judicial reversal.  220 ILCS 5/10-201(e)(iv)(A); 

Citizens Util. Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 132-33 (1995).  Accordingly, 

the Commission should grant rehearing on this issue and enter an order that rejects CUB’s 

factually unsupported DSS withdrawal adjustment. 

B. In the Alternative, the Commission Should Grant Rehearing to Stay 
the Refund of the $8.1 Million Adjustment until the Appeal of this 
Adjustment is Resolved. 

If the Commission does not grant rehearing on the substantive issue of the DSS 

withdrawal adjustment, the Commission should, in the alternative, grant rehearing and enter an 

order on rehearing staying the disbursement of the $8.1 million adjustment pending appeal.  See, 

e.g., Ill. S. Ct. R. 335(g) (“Application for a stay of a decision or order of an agency pending 

direct review in the Appellate Court shall ordinarily be made in the first instance to the 

agency.”).   

The PUA grants the Commission discretionary power to stay the effect of its orders, in 

whole or in part, “upon such terms as the Commission may by order direct.”  220 ILCS 

5/10-113(a).  In a recent decision ordering a refund in an amount in excess of $36 million, the 

Commission determined to stay the refund given the likely appeal of its decision.  

Commonwealth Edison Co., ICC Docket No. 07-0566, Order on Remand at 47-48 (Feb. 23, 

2012) (“Recognizing, however, that this matter will most likely be appealed, regardless of the 

Commission’s decision, the Commission believes that a reasonable solution would be for a 8 

month refund period starting as soon as reasonably practicable after a decision on appeal is 

issued, subject to the opinion of the court….”).  Assuming the Commission has rejected Nicor 
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Gas’ request for rehearing regarding the $8.1 million adjustment, the Commission should make 

the same determination here to stay payment of that amount pending appeal.  

If Nicor Gas were forced to pay out the refund amount of $8.1 million while an appeal is 

pending on the merits of the DSS withdrawal adjustment, it may be argued that the appeal is 

moot, thereby insulating the Commission’s decision adopting the adjustment from judicial 

review.  Nicor Gas therefore would suffer irreparable harm by never being able to recoup the 

$8.1 million refund that Nicor Gas contends the Commission erroneously ordered in this 

proceeding.  In making this request, Nicor Gas acknowledges that, while the appeal is pending, 

interest can accrue at the prevailing rate.  Thus, customers will not be harmed while the stay is in 

effect pending the resolution of an appeal.  Accordingly, the Commission should stay the refund 

of the $8.1 million adjustment pending appeal. 

III. CONCLUSION 

For all reasons appearing of record and herein, the Commission should grant this 

Application for Rehearing and modify the Order consistent herewith. 

Dated:  June 17, 2013     Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By:  /s/  John E. Rooney  
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John P. Ratnaswamy EIMER STAHL LLP 
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