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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission     )  

On Its Own Motion       )    

        )  ICC Docket No. 11-0711 

Development and adoption of rules    )  

concerning rate case expense.     )  

 

 

REPLY BRIEF ON EXCEPTIONS AND EXCEPTIONS OF 

THE PEOPLE OF THE STATE OF ILLINOIS  

AND THE CITIZENS UTILITY BOARD  
 

 The People of the State of Illinois, by Lisa Madigan, Attorney General of the State of 

Illinois ("AG" or “the People”) and the Citizens Utility Board, through its attorney (jointly, 

"AG/CUB"), pursuant to Part 200.830 of the Illinois Commerce Commission’s Rules of 

Practice, hereby file their Reply Brief on Exceptions in response to the Briefs on Exceptions 

filed by Commonwealth Edison Company (“ComEd”), Northern Illinois Gas Company, d/ba/ 

Nicor (“Nicor”), the Peoples Gas Light & Coke Company/North Shore Gas Company 

(“Peoples Gas/North Shore”), MidAmerican Energy Company (“MidAmerican”) and 

Ameren Illinois Company (“Ameren”) (jointly “the Utilities”), filed in response to the 

Administrative Law Judge's Proposed Order of April 30, 2013.    

I.   INTRODUCTION  

 On one critical issue, the People and CUB agree with two of the Utilities:  the 

Proposed Order’s conclusion that the Appellate Court’s decision in People ex rel. Madigan v. 

Illinois Commerce Comm’n, 2011 IL App. (1st) 101776 (“Madigan”)  prohibits utilities from 

including expenses associated with In-House and affiliate rate case preparation within 

claimed rate case expense in Section 9-201 and Section 16-108.5 proceedings is mistaken.  
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See AG/CUB BOE at 5-11; PGL/NS BOE at 3, 9; MidAmerican BOE at 6-7. However, other 

utilities supported the Proposed Order’s Order’s removal of In-House and Affiliate attorney 

and expert expense from the scope of the rule.  ComEd Exceptions at 1, 6-7; Ameren 

Amended BOE at 7; Nicor BOE, gen’ly.   

 What is consistent, however, is that a review of each utility’s Brief on Exceptions and 

Exceptions shows that the Utilities refrained from including within the critical Part __.200 

portion of the rule (which lists the required support for compensation costs) and Part ___.300 

(which lists the factors used to determine reasonable compensation costs) specific language 

that would require In-House and Affiliate expense be subject to the same evidentiary 

requirements the rule is designed to create.  See PGL/NS BOE at 18; MidAmerican 

Exceptions at 21-24; Nicor BOE at 11-15, gen’ly; Ameren Amended BOE at 7; ComEd 

Exceptions at 1-8.  Likewise, the Utilities as a group rejected  the new requirement included 

in the Proposed Order that would have required In-House and Affiliate documentation of 

work, so as to ensure against double-counting of rate case expense.  Ameren Amended BOE 

at 7;  PGL/NS BOE at 17;  MidAmerican BOE at 12; ComEd BOE at 3-6; Nicor BOE at 13-

15.   This proposed anomaly – on the one hand permitting recovery of these expenses, but 

then not subjecting them to the same level of scrutiny as Outside attorney and expert expense 

-- should be rejected by the Commission. 

 In addition, several Utilities claim that the Proposed Order’s adoption of an 

examination of the “necessity” of a proposed expense unlawfully creates a standard different 

than the just and reasonable standard identified in Section 9-229 of the Act.  The Utilities are 

wrong on this point.  In fact, the inclusion of the “necessary” finding in Section __.300(b)(4) 

and (b)(7) in no way alters the just and reasonable standard.  Instead, it simply operates as a 

more specific criterion to evaluate whether the expense was just and reasonable.  This 

important modification to the rule should be retained by the Commission. 



3 
 

 Another area of disagreement between the Utilities and AG/CUB comes in their 

suggestion that certain additional requirements included in the Proposed Rule, such as flat fee 

contract documentation,  will add unnecessary cost or negatively affect a utilty’s ability to 

secure flat fee contracts should they be adopted by the Commission.  Again, the requirements 

that a utility document work performed as a part of a rate case filing is necessary for the 

Commission to reach the specific finding of justness and reasonableness that Section 9-229 

and the Madigan decision demand.   Utility arguments that these requirements are 

unnecessary, difficult to document or costly should be rejected. 

 Finally, despite utility suggestions to the contrary, the Commission should retain the 

Proposed Order’s appropriate conclusion that Section 9-229 and the Madigan case require a 

more nuanced level of scrutiny when determining the justness and reasonableness of rate case 

expense.  Any suggestion that Section 9-229 did not change the rules regarding the 

evidentiary presentation needed to establish justness and reasonableness of rate case expense 

by the Utilities should be rejected by the Commission , as was properly done in the Proposed 

Order.   

II. RESPONSE TO UTILITIES’ BRIEFS ON EXCEPTIONS/EXCEPTIONS 

 

 A. Utility Claims That Section 9-229 Requires No Extraordinary   

  Commission Scrutiny of Rate Case Expense in Rate Cases is Contrary to 

  the Public Utilities Act and Illinois Case Law. 

 In some of the Briefs on Exceptions (“BOE”) filed, the Utilities state or suggest that 

Section 9-229, as interpreted by the Illinois Appellate Court in People ex rel. Madigan v. 

Illinois Commerce Comm’n, 2011 IL App. (1st) 101776 (“Madigan”), requires nothing more 

from the Commission than a discussion of the evidence reviewed and a specific finding that 

utility-claimed rate case expense is just and reasonable in order to satisfy the requirements of 

the law.  See, e.g., ComEd BOE at 2; Nicor BOE at 4.      
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 At page 4 of its BOE, for example, Nicor seems to be watering down the meaning of 

Section 9-229 and the Madigan decision by claiming that “Section 9-229 does not impose a 

substantive standard different from that which the Commission has employed for decades to 

assess whether rate case expenses should be allowed as an operating expense. It simply 

requires that an express finding be made.”  Nicor BOE at 4.  In support for this position, 

Nicor points to “multiple Orders entered by the Commission after Section 9-229 became 

effective on July 10, 2009, approving utility recovery of rate case expenses under the just and 

reasonable standard.”   Id.   

   While the People and CUB agree that Section 9-229 did not alter the substantive 

standard of justness and reasonablemess to be applied to the rate case expense evaluation, this 

section of the Act did impose a duty on the Commission to specifically scrutinize rate case 

expense for justness and reasonableness.  In addition, the Madigan Court, in its 2011 review 

of the statute and the Commission’s interpretation of Section 9-229, provided detailed 

guidance as to how the Commission could engage in the heightened scrutiny demanded by 

Section 9-229, and made clear that general findings of reasonableness without specific 

assessment of documentation of expenses was not sufficient to satisfy the 9-229 standard.      

 As correctly noted in the Proposed Order, any claim that the Commission could make 

a finding of justness and reasonableness without this heightened level of scrutiny, was  

soundly rejected by the Illinois appellate court in the Madigan decision, which clearly 

established a requirement that the Commission employ a specific assessment of rate case 

expense that is more detailed and nuanced than what has been accepted as sufficient in past 

cases.  In assessing the language of Section 9-229, the Court concluded that the statute 

required the Commission to specifically assess the justness and reasonableness of amounts 

claimed for recovery in rates by a utility for compensation of attorneys and technical experts 

preparing and litigating a general rate case filing. In its holding, the Court remanded the case 
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back to the Commission in order to make additional findings, noting that “Section 9-229 

created a requirement for more specific findings” than the traditional “sufficient findings to 

allow for informed judicial review” requirement established in Section 10-201(e)(iii) of the 

Act. Madigan at ¶ 47. The Court construed the statutory language of Section 9-229 to 

“require the Commission to ‘expressly address’ the basis for its finding,” noting that 

“otherwise the purpose of the legislative action to enact (section 9-229) was unnecessary.” Id  

 As guidance in establishing justness and reasonableness assessments of these 

expenses, the Court further pointed the Commission to “other cases involving an award of 

attorney fees, in which the party seeking attorney fees must specify (1) the services performed, 

(2) by whom they were performed, (3) the time expended, and (4) the hourly rate charged.”  

Madigan at ¶51, citing Fitzgerald v. Lake Shore Animal Hospital, Inc., 183 Ill.App.3d 655, 661, 

132 Ill.Dec. 1, 539 N.E.2d 311 (1989) (citing Kaiser v. MEPC American Properties, Inc., 164 

Ill.App.3d 978, 984, 115 Ill.Dec. 899, 518 N.E.2d 424 (1987)).  Madigan at ¶51.  

 As noted in the AG/CUB BOE, the Court went on to quote the aforementioned Kaiser 

case, which specifically lists the variety of factors trial courts consider when determining and 

assessing the award of attorneys’ fees in civil cases, including “the skill and standing of the 

attorneys, the nature of the case, the novelty and/or difficulty of the issues and work involved, the 

importance of the matter, the degree of responsibility required, the usual and customary charges 

for comparable services, the benefit to the client [citation], and whether there is a reasonable 

connection between the fees and the amount involved in the litigation [citations].” Madigan at 

¶51, citing Kaiser, 164 Ill.App.3d at 984, 115 Ill.Dec. 899, 518 N.E.2d 424.  The Court further 

stated, “We believe that these cases regarding an award of attorney fees can provide guidance to 

the Commission and the parties to comply with section 9–229.” Id. at ¶52. See AG/CUB BOE at 

5-11. 

 The utilities who object to any suggestion in the instant Order or rule that nothing has 

changed in terms of the asssessment of rate case expense since the passage of Section 9-229, 
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however, ask the Commission to ignore these very specific and instructive conclusions set out 

in the Madigan case.  The Commission should reject these assertions and adopt the 

conclusion of the Proposed Order, which appropriately found that “there can be no express 

finding as to justness and reasonableness (of rate case expense) without a thorough analysis of the 

invoices and like evidence.” Proposed Order at 3. In doing so, the Proposed Order, at pages 3-4, 

provides an important framework for the Commission’s obligations under Section 9-229 of the 

Act. 

  B. The Specific Evidentiary Requirements For Assessing Justness and  

  Reasonableness Included Within Part __.200 and Part __.300 Must Also 

  Apply to In-House and Affiliate Rate Case Expense. 

 
 As noted in the Introduction of this Brief, AG/CUB concur with the Utilities that took  

exception to the Proposed Order’s conclusion that that the Appellate Court’s decision in 

People ex rel. Madigan v. Illinois Commerce Comm’n, 2011 IL App. (1st) 101776 

(“Madigan”)  prohibits utilities from including expenses associated with In-House and 

Aaffiliate rate case preparation within claimed rate case expense in Section 9-201 and Section 

16-108.5 proceedings.  See AG/CUB BOE at 5-11 and, e.g., PGL/NS BOE at 3, 9; 

MidAmerican Exceptions at 4.  The Madigan case in no way forbade recovery of those 

expenses as rate case expense.  At the same time, however, Madigan required all rate case 

expense – no matter what its source – to be subject to the aforementioned scrutiny that 

Section 9-229 requires.  As such, no differentiation should apply as to the evidentiary 

requirements of these expenses.   

 Other utilities, namely ComEd, Nicor and Ameren (in its Amended BOE), do not 

except to the Proposed Order’s conclusion that excludes In-House and Affiliate expense from 

this rulemaking.  See, e.g., ComEd Exceptions at 1, 6-7;  Ameren Amended BOE at 7.  Yet, 

they take exception to and insist on omitting the Proposed Order’s new Section __.200(b)(3), 

which was included by the Administrative Law Judge to ensure that an Outside Counsel or an 
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Outside Technical Expert is not duplicating work performed by a utility employee or 

performed by a utility affiliate.  ComEd BOE at 3-4; Ameren Amended BOE at 7, 12-13; 

Nicor BOE at 13-15. 

 What is consistent, however, is that a review of each utility’s Brief on Exceptions and 

Exceptions shows that the Utilities refrained from including within the critical Part __.200 

portion of the rule (which lists the required support for compensation costs) and Part ___.300 

(which lists the factors used to determine reasonable compensation costs) language that that 

would have made In-House and Affiliate expense subject to the same evidentiary 

requirements the rule is designed to create.  See PGL/NS BOE at 18; MidAmerican 

Exceptions at 21-24; Nicor BOE at 11-15, gen’ly; Ameren Amended BOE at 7; ComEd 

Exceptions at 1-8. In addition, the Utilities as a group rejected  the new requirement included 

in the Proposed Order that would have required In-House and Affiliate documentation of 

work, so as to ensure no double-counting of rate case expense.  Ameren Amended BOE at 7;  

PGL/NS BOE at 17;  MidAmerican BOE at 12; ComEd BOE at 3-6; Nicor BOE at 13-15.  

ComEd, for example, notes that its employees “do not bill time to matter or projects in the 

level of detail that the Draft Rule contemplates.”  ComEd BOE at 4.  As noted above, ComEd 

and Ameren go a step further by supporting the Proposed Order’s removal of In-House and 

Affiliate attorney and expert expense from the scope of the rule.  ComEd Exceptions at 1, 6-

7; Ameren Amended BOE at 7.  Nicor is silent on the point, but failed to include any 

Exception to the Proposed Order’s “Scope” modification.  See, Nicor BOE, gen’ly.   

 Thus, by either (1) defending the right to include In-House/Affiliate expense within 

the category of rate case expense, but then not including robust evidentiary requirements in 

the Rule itself or (2) stripping In-House/Affiliate expense from the scope of the rule, the 

Utilities as a group appear to have minimized or eliminated Commission oversight of this 



8 
 

category of rate case expense.  That idea is both inequitable to ratepayers and inconsistent 

with the clear language of Section 9-229 of the Act.   

 Moreover, ComEd’s claim that documentation of the hours and work performed by 

In-House and Affiiliate workers claiming rate case expense simply is not done now is not a 

reason not to require the utility from doing so in the future and in any pending rate case.  The 

point, as noted in the AG/CUB BOE is to ensure that all rate case expense – whether In-

House/Affiliate or Outside – receives identical scrutiny if claimed as rate case expense.  This 

proposed anomaly – on the one hand permitting recovery of these expenses, but then not 

subjecting them to the same level of scrutiny as Outside attorney and expert expense -- 

should be rejected by the Commission.  That task cannont be accomplished if two sets of 

evidentiary requirements exist for In-House/Affiliate rate case expense and Outside rate case 

expense.  Documentation of the kind included within the AG/CUB BOE for In-House and 

Affiliate rate case expense should be adopted by the Commission.  See AG BOE at 15-17.  

 As noted in the AG/CUB BOE, simply permitting rate case work performed by In-

House and Affiliate personnel to be included within test year operating expense creates the 

falsehood that these expenses should not be subject to the scrutiny that Section 9-229 

demands and that they, in fact, are incurred each year
1
, thereby adding extra annual costs to 

the revenue requirement established in a rate case.  See AG/CUB BOE at 5-11.   

 In order to ensure that the requirements of Section 9-229 are achieved for all rate case 

expense incurred by a utility and ensure that rates are not unnecessarily inflated by counting 

unusual In-House and Affiliate rate case expense as (normal) test year operating expense, the 

                                                             
1
 Certainly, gas utilities do not file rate cases each year.  While Ameren and ComEd will be filing annual rate 

cases under the terms of Section 16-108.5, that does not mean the In-House and Affiliate expense that is 

incurred to file and litigate the case should not be subject to the kind of scrutiny Section 9-229 demands. 
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Commission should adopt the modifications to the Proposed Rule proposed in the AG/CUB 

BOE.  See AG/CUB BOE at 11-17. 

 C. The Proposed Order’s Inclusion of An Examination of the “Necessity” of 

  Claimed Rate Case Expense Is Appropriate And Does Not Create A New 

  Standard For Assessing the Justness and Reasonableness of Rate Case 

  Expense. 

 

 The Proposed Order follows the Commission’s previous holding that “one component 

of justness and reasonableness for rate case expense is necessity,” (ICC Docket 10-0467, 

Final Order of May 24, 2011 at 76) and replaces the word “reasonable” with “necessary” in 

several places.  Proposed Order at 11-12.  The Proposed Order provides a thorough and well-

supported analysis to support this change to the Draft Rule.  Yet the utilities (Ameren BOE at 

9-11, ComEd BOE at 6-9, MidAmerican BOE at 8-9, Nicor BOE at 11-13) argue against this 

word choice, arguing that it is either contrary to law (Nicor BOE at 11, ComEd BOE at 6) or 

duplicative (Ameren BOE at 9).  The Utilities are wrong on this point.  Ameren 

acknowledges that “reasonable” work vs. “necessary” work is to a large degree inter-related.  

Ameren BOE at 9.   

 First, the inclusion of the “necessary” finding in Section __.200(b)(4) and (b)(7) in no 

way alters the just and reasonable standard.  Instead, it simply operates as a criterion to 

evaluate whether the expense was just and reasonable.  Moreover, Section 9-229 already 

includes a “reasonableness” standard.  220 ILCS 5/9-229.  The Commission initiated this 

rulemaking to “provide guidance for all parties as to what evidence is needed to establish [the 

reasonableness of] attorney fees and expert witness fees.”  Initiating Order at 1.  Parties will 

not receive the sought-after “guidance” if the rule simply repeats what is already plain in the 

statute.  Parties and the Commission already know that attorney and expert witness fees are 

only recoverable if they are reasonable.  As the Proposed Order notes, simply repeating 

“reasonable” adds nothing.  Proposed Order at 12.  This rulemaking should address the issue 



10 
 

of what makes an expense reasonable.  Attorney and expert witness fees that are incurred 

unnecessarily are likely to be unreasonable.  As “necessity” is only one criterion in the rule, 

the rule remains flexible and does not mandate that only “necessary” expenses are reasonable. 

 This rule was intended to address such issues as whether ratepayers should be 

required to pay for multiple rate of return witnesses, for example.  ICC Docket 10-0467 Final 

Order of May 24, 2011 at 75-76.  In a circumstance like that, the Commission must consider 

whether multiple witnesses were necessary in order to evaluate the reasonableness of their 

expense.  A utility may always hire as many witnesses as it likes, but ratepayers should not 

bear the burden of unnecessary, duplicative witness fees incurred to raise their rates.  The 

inclusion of the word “necessary” helps to ensure that ratepayers are not charged for 

excessive costs. 

 In addition, as noted in the PO, it is an essential reminder to the utility, as it prepares 

its rate case, that ratepayers should not be compensating the company for work that is not 

needed to advance litigation or ensure just  and reasonable rates.  See PO at 13.  (“Use of the 

words “necessary” and “necessity” remind everyone that the general public is not required to pay for 

unnecessary items or work.“)  For the reasons noted in the Proposed Order and above, that 

modification to the Rule should remain. 

 AG/CUB further support the Proposed Order’s addition to the rule requiring 

evaluation of “the reasonableness of the amount of time taken to perform a task.”  PO at 13; 

Draft Rule .300(b)(10).  However, AG/CUB understand the utilities’ concern regarding the 

language in the Proposed Order which states that attorneys and experts should articulate “the 

reason why a task took a long period of time.”  Proposed Order at 14.  “Long” is a subjective 

standard, but can easily be replaced with “certain” to broaden the language and remove any 

subjectivity.  This replacement would simply require attorneys and experts to justify why a 

task took the length of time it did, rather than requiring such of only “long” times. 
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  D. Flat Fee Contracts Must Be Assessed For Justness and Reasonableness 

  Using Time Entry Criteria. 

 The Proposed Order correctly adopts the AG/CUB recommendation to ensure that flat 

fee contracts are reasonable by requiring the same level of detail to be provided for those 

contracts as is provided for hourly rate arrangements.  PO at 8-10.  Without such a 

requirement, the Commission will not have evidence of the reasonableness of a flat fee 

contract except an affidavit from the attorney and/or a utility representative.  Such an 

affidavit, though helpful in other respects, does little to aid the Commission in its analysis of 

the contract.  To ensure that only just and reasonable expense is passed on to ratepayers, the 

Commission must evaluate flat fee contracts with the same level of scrutiny as hourly rate 

arrangements. 

 ComEd objects to providing hourly rate and actual time information when a flat fee 

arrangement is in place, and suggests the scant requirement of “other supporting evidence for 

a Flat Fee Contract” in place of the Draft Rule’s more extensive requirements.  ComEd BOE 

Appendix B at 3.  ComEd claims that to require the same type of support for flat fee 

arrangements as is required for hourly rate arrangements would “discourage innovation” to 

the detriment of ratepayers.  ComEd BOE at 13.  They claim that “alternative arrangements 

may benefit customers by reducing overall rate case expense and shifting risk” away from 

utilities and onto law firms.  Id.  Ameren shares ComEd’s concerns, going so far as to say “If 

this rule is adopted, the Commission may never again see another flat fee arrangement.  This 

is surely not in the ratepayers’ best interests.”  Ameren BOE at 7.  MidAmerican makes 

similar statements.  MidAmerican BOE at 8.  All of these claims are premised on flat fee 

arrangements resulting in utilities paying less to their counsel that they would have under an 

hourly rate arrangement.  That is only true if (1) the requirement does indeed discourage flat 

fee arrangements, and (2) the flat fee arrangements do result in less expense than hourly rate 

arrangements would.  The Commission has no way of knowing whether either of those facts 
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are true, particularly if it does not have the opportunity to review what the total expense 

would have been under an hourly rate arrangement.   

 Nicor does not take exception to the Proposed Order’s conclusion, and instead 

provides a compromise between the other utilities’ position and the Draft Rule’s conclusion.  

Nicor BOE at 9.  Nicor expresses concern that the Draft Rule would require two separate 

time sheets and suggests minor modifications to the Draft Rule’s definition of “time sheet” to 

ensure that duplication is not required.  AG/CUB take no issue with Nicor’s proposed 

revisions.  If the Commission shares the other utilities’ concerns regarding the requirements 

in the Draft Rule, it could adopt Nicor’s proposed compromise. 

 E. Inclusion of New Section .200(c)(vi), Requiring Expert/Attorney  

  Affidavits, Is Reasonable. 

 

 The Proposed Order adds a new section to the Rule to require the attorneys and 

experts hired by a utility to litigate a rate case to provide an affidavit which (1) sets forth their 

experience, and (2) sets forth fees charged in other cases or by other attorneys/experts in 

similar matters.  Proposed Order at 18-19.  That practical requirement provides the 

Commission with evidence to evaluate the reasonableness of the fee charged by the attorney 

or expert in the case at hand.  This requirement also encompasses the requirements in Kaiser, 

which Madigan stated should provide guidance to the Commission.  Madigan at ¶51-52.  The 

Proposed Order provides ample case law supporting the requirement.   

 MidAmerican, Ameren, and NS-PGL take exception to this requirement, arguing that 

experts are not typically required to provide such an affidavit in other courts, Madigan does 

not require application the Kaiser factors, it is duplicative of lawyers’ ethical duty to charge 

reasonable fees, and it will unnecessarily increase rate case expense.  NS-PGL BOE at 16, 

Ameren BOE at 11-12, MidAmerican BOE at 9-10.  The fact that experts are not required to 

provide such an affidavit in other courts does not mean that such evidence would not be 
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probative or that it is burdensome to provide that evidence.  Rate case proceedings before the 

Commission are unlike other civil litigation in that ratepayers fund utility-chosen attorneys 

and experts whose job it is to raise their rates.  To have a requirement beyond what other civil 

courts may require then is quite reasonable.  Additionally, though AG/CUB agree that the law 

does not require that the Kaiser factors be applied, they should provide guidance, and this is 

an appropriate application of that guidance.  Finally, this requirement is simply to ensure that 

attorneys and experts are not charging inflated rates in a case where the cost will be passed on 

to customers.  This is a reasonable requirement, designed to provide another piece of 

evidence for the Commission to make its evaluation required by Section 9-229, and should be 

adopted.   

 F. ComEd’s Claim That A Party Must Challenge Rate Case Expense In 

  Testimony In EIMA Proceedings Should Not Be Interpreted As A  

  New Requirement For Intervenors To Establish Proof of   

  Unreasonableness. 

 

 In its BOE, ComEd takes exception to new language inserted in the Rule by the ALJ 

that “[r]ate case expenses shall be addressed in the attorney review in post-trial briefs.”  PO at 

26; ComEd BOE at 16.  The Company asserts that parties raising objections to the inclusion 

of certain rate case expense for the first time in briefs “directly conflicts with 220 ILCS 5/16-

108.5(d)(3).  Com Ed BOE at 16.   

 Section 16-108.5(d)(3) of the Act states: 

During the course of the hearing, each objection shall be stated 

with particularity and evidence provided in support thereof, 

after which the utility shall have the opportunity to rebut the 

evidence.  Discovery shall be allowed consistent with the 

Commission's Rules of Practice, which Rules shall be enforced 

by the Commission or the assigned hearing examiner. The 

Commission shall apply the same evidentiary standards, 

including, but not limited to, those concerning the prudence and 

reasonableness of the costs incurred by the utility, in the 

hearing as it would apply in a hearing to review a filing for a 

general increase in rates under Article IX of this Act.  
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 220 ILCS 5/16-108.5(d)(3).  Taken as a whole, this language must not create an evidentiary 

burden on Intervenors that is inconsistent with the burden of proof  utilities assume under 

Section 9-101, 9-201 (and Article IX) of the Act.   

 It is important to note, first, that ComEd’s concern does not apply to the gas utilities, 

so ComEd’s objection should not assume to be applicable to gas utilities.  Second, this 

“objection” ComEd references must be tempered with the realities of litigation.  Intervenors 

could object very generally to an expense in a formula rate proceeding if the rate case 

expense evidence provided by the utility does not meet the requirements of Section 9-229 

and this rule.  In this instance, the “particularity” is failure to satisfy the requirements of 

Section 9-229 of the Act (and the approved Rule).  

 Moreover, Intervenors are not required to establish evidence of unreasonableness.  

People ex rel. Hartigan v. Illinois Commerce Comm’n, 117 Ill.2d 120 (1987) (“Hartigan I”).  

As the Illinois Supreme Court noted in Hartigan:,  

Nothing in the Public Utilities Act requires any party other than 

the Commission and the utility seeking a rate increase to 

participate in a ratemaking proceeding. Thus, any participation 

by persons or groups opposing an increase is voluntary and 

purely fortuitous. It is possible that no person or entity will seek 

to intervene when a rate increase is sought; in other cases, those 

who intervene may lack the financial resources or the incentive 

to launch a vigorous challenge to all aspects of the increase. 

(See Calvert Cliffs' Coordinating Committee, Inc. v. Atomic 

Energy Com. (D.C.Cir.1971), 449 F.2d 1109, 1118.) Requiring 

intervenors to establish unreasonableness is therefore no 

substitute for requiring proof of reasonableness. 

 

Hartigan, 117 Ill.2d at 135-136.  The final Order in this case should not include any 

conclusion suggesting that proof of unreasonableness is somehow required of intervenors – 

regardless of whether the proposed rule language at issue is included in the final order.  The 

Hartigan holding serves as a reminder to all parties and the Commission that the burden of 

proving the justness and reasonableness of an expense rests with the utility under Article IX 
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of the Act, and that the Commission must be an active participant in the evaluation of the 

evidence, not a passive observer awaiting proof of unreasonableness from other parties.   

III. CONCLUSION 

 WHEREFORE, the People of the State of Illinois and the Citizens Utility Board urge the 

Commission to adopt a rule in this proceeding consistent with the recommendations above and in the 

AG/CUB Brief on Exceptions.   

     Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

  By Lisa Madigan, Attorney General 
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