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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
ILLINOIS COMMERCE COMMISSION ) 
On Its Own Motion     ) 
       ) Docket No. 11-0711 
       ) 
Development and adoption of rules concerning ) 
rate case expense.     ) 
 

 
REPLY TO BRIEFS ON EXCEPTION OF  

AMEREN ILLINOIS COMPANY 
 

 As a threshold matter, Ameren Illinois Company (Ameren Illinois) expresses its 

appreciation to the parties and Administrative Law Judge for the efforts in furtherance of 

developing an effective and fair rule governing the recovery of rate case expense.    

In this Reply, Ameren Illinois addresses the exceptions of other parties to the extent those 

exceptions were not otherwise countered through argument contained in its Initial Brief on 

Exceptions (BOE).  Arguments already lodged are not reiterated and, to the extent a party's 

exception is specifically not addressed in this pleading, such silence is not intended to be 

construed as an endorsement of the same. 

A. Reply to Commonwealth Edison Company (ComEd) and NICOR Gas 
Company (NICOR) 

Ameren Illinois is in a comparable position to Commonwealth Edison Company 

(ComEd) with regard to the scope of the rule and applicability to internal costs. (ComEd BOE, p. 

3-6) A review of the salient arguments in the Administrative Law Judge's Proposed First Notice 

Order (ALJPO) has prompted the Company to re-evaluate the inclusion of information pertaining 

to in-house attorneys and experts.  (See Motion dated June 10, 2013; ALJPO, p. 7 )  Moreover, 

we concur with ComEd that "…the Proposed Order and Draft Rule also correctly clarify that 
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internal utility expenses to rate cases are not within the scope of 220 ILCS 5/9-229."  (ComEd 

BOE, p.2).  NICOR also recognizes the correct finding contained in the Proposed Order.  

(NICOR, p. 13-15; BOE Appendix A, p. 5-7).   

In the same vein as the concerns expressed by ComEd, Ameren Illinois is at a loss as to 

how to actually measure and track any internal rate case costs.  (ComEd BOE, p. 4)  The 

segregation, tracking, and reporting of internal costs accounted for as operating expenses 

presents complexity in application and will likely only lead to litigation and potential inaccuracy 

in isolating and addressing rate case expense.   Much like ComEd, Ameren Illinois is a 

subsidiary of a utility holding company (Ameren Corporation) organized in accordance with the 

Public Utility Holding Company Act of 19351 (PUHCA), and has an affiliated services 

company.    

With respect to Illinois utility operations, internal employees working on behalf of 

Ameren Illinois are basically in two groups: Ameren Services employees and Ameren Illinois 

employees.   Ameren Illinois relies on its affiliate services company—Ameren Services—to 

provide services, and charges direct and indirect costs for doing so to Ameren Illinois and other 

affiliates pursuant to Commission approved General Services Agreement.  See Order Dated July 

14, 2010, Docket No.  09-0234. Within Ameren Services, there are in-house regulatory attorneys 

and attorneys of other disciplinary focus, as well as employees that provide regulatory support 

services, and also support general corporate overhead functions such as tax and financial 

accounting reporting.   Ameren Service Company costs charged to Ameren Illinois are booked as 

operating expenses in accordance with the FERC Uniform System of Accounts (USoA) and are 

                                                      
1 Later replaced by the Public Utilities Holding Act Company of 2005 as part of the Energy Policy Act of 2005. 
See 42 USCA Sect. 16451 et seq 
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reported as part of FERC Form 1 and Form ILCC 21. See 18 CFR 101 et seq.; 18 CFR 141.1 et 

seq.   

Separate and apart from Ameren Services, Ameren Illinois has its own dedicated 

employees who serve regulatory, professional, and other management services for only Ameren 

Illinois.   Likewise, their costs are reflected on FERC Form 1 and ILCC Form 21 pursuant to the 

USoA.  See Id.; See also 83 ILCA 210.10 et seq. 

Unlike outside regulatory experts and attorneys, both Ameren Services and Ameren 

Illinois professionals provide a mixture of regulatory, business, and management services for 

their utility principals.  The costs of these employees are likewise recorded, reported, and 

recovered as operating expenses.  In this manner, Service Company and utility employee costs 

are essentially treated the same for ratemaking purposes; as operating expenses.   From the 

Company's perspective, both Service Company and utility employees are considered internal 

employees.  This is not by virtue of some election on the part of the utility, but a direct result of 

USoA and GSA applicability that Ameren Illinois is legally required to follow.   

With regard to professionals focused on compliance and/or regulatory initiatives, internal 

Ameren Illinois and Ameren Services employees work on both rate case and non-rate case 

matters.    In contrast, outside rate case experts and attorneys are essentially contractors with a 

specific, limited work assignment.  Utility employee costs are fixed and do not change between 

periods during which an employee is working on a rate case assignment or on other utility 

business.    Further, unlike the specific assignment that external contractors provide, it is often 

the case that a utility employee will spend a work day working on both rate-case and non-rate 

case work.   
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As ComEd noted, the job of segregating some subjective measure of incremental cost of 

litigating rate case for internal employees and then reporting that measure together with outside 

attorney and consultant costs muddles any accurate depiction of rate case expenses. (See ComEd 

BOE, p. 4-5.)  Further, rate case expense, by its nature, is intended to include only the 

incremental cost of litigation for a rate proceeding.  Accordingly, to the extent that the Company 

is required pursuant to the rule to submit certain internal utility attorney and employee expenses, 

any requirement on the part of the utility to record, and track some subjective measure of rate 

case expense will simply confuse the record in rate case proceedings.   Because internal 

employees are compensated regardless of the presence or absence of a pending rate case, 

deciding which employee costs are costs that exist solely due to a rate case is an inherently 

subjective endeavor. Since rates established pursuant to traditional rate cases are typically in 

effect for more than a year at a time, and rate case expense is usually amortized for 2 or more 

years, inclusion of internal employee costs within rate case expense will most certainly lead to an 

under-recovery of the full amount of ongoing utility employee costs over the life of the rates.  

Because of this subjectivity, any attempt at intermingling incremental external costs and non-

incremental internal costs would most likely lead to one of two problems: over or under-recovery 

of operating or rate case expenses.   

 From a purely legal standpoint, Section 9-229 by its own express language cannot be 

interpreted to include a review of internal employees because such costs are not sought "…to 

compensate attorneys or technical experts to prepare and litigate a general rate case filing."  The 

test year pursuant to Part 287.20, used to set rates, is not the present period in which utility is 

actively litigating the case.  The test-year used to measure cost of service may or may not reflect 

costs for rate case preparation for any specific internal employee working on a rate case that has 
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yet to be determined.  See 83 ILCA 287.20 (test year options for Illinois utilities are either 

historic or future).  It would be highly unusual, if not impossible, for a test year to be the same 

year as the present period in which when the utility is actually litigating a rate case. Further, test 

year labor costs, like other costs, are subject to normalization, pro forma, forecast adjustment, 

and other adjustments.  Costs captured in some prior rate case test year may include certain in-

house attorney expert and attorney costs that in turn were likely subject to adjustment from 

actual per period expenses by broad cost category or FERC account.  It doesn't seem likely that 

the General Assembly enacted the statute with the intent to have the Commission explore 

whether costs expended were inappropriate with regard to a prior or future rate case, but rather 

the focus is the recovery of the incremental costs presently incurred of a pending rate case.  

Finally, with regard to Ameren Illinois, employees may work on a mixture of non-rate case, gas 

rate-case, and electric formula rate matters in the same period.  Costs for non-rate case work for 

internal employees working on a rate case would also be booked in various accounts pursuant to 

the USoA and represented in the test year presented as part of a Part 285 filing.   Attempting to 

unwind and then plant some amount of those costs within rate case expense totals would be a 

high complex endeavor that would obscure otherwise transparent USoA accounting. 

 Finally, Ameren Illinois acknowledges that it previously agreed that certain internal costs 

should be within the scope of the rule based on the discretionary election of the utility.  As 

expressed in its June 10, 2013 Motion filed in this docket, the Company is now in agreement 

with reasoning articulated in the ALJPO and also ComEd's BOE as noted above.   While there 

may be circumstance where other utilities have certain affiliate costs are incremental and 

recoverable, the Company is convinced that the solution to this predicament is not found in 

expanding the scope of this particular rule. 
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 Accordingly, Ameren Illinois is in agreement with the Exceptions advanced by ComEd 

Exceptions No. 1 and NICOR Exception No. 1.   

B. Reply to the Commission Staff 

 Staff's BOE accepts the ALJPO's removal of internal employee and attorney expenses.  

(Staff BOE, p. 5)  As detailed at length above, Ameren Illinois is in complete agreement.  With 

regard to Exception No. 1 of Staff regarding Section .20 scope, Ameren Illinois does not object 

to the inclusion of a citation to Section 220 ILCS 5/ 9-229.   

Ameren Illinois has no objection to the clarification in Exception No. 2.   

The Company opposes Exceptions No. 3 and No. 4 because they are inconsistent with 

Exceptions the Company has advanced in in its BOE at pages 8-15 (as amended  pending 

Ameren Illinois Motion dated June 10, 2013).   

The Company has no position with regard to the remainder of exceptions, which appear 

to be ministerial and clarifying changes.   

C. Response to Office of Attorney General and Citizen's Utility Board 
(People/CUB) 

Ameren Illinois opposes People/CUB, Exceptions No. 1 through 4 for the very same 

reasons outlined in the ALJPO for removing internal employees from the scope of the rule, and 

ComEd's and NICOR's BOE.  Further, the language they seek to reinsert is from an earlier 

version of the Commission's Staff's proposed rule, which Staff itself no longer supports.  Staff 

BOE, p. 5.   

The very language that People/CUB seek to include in the ALJPO as rationale to reinstate 
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internal employees under the rule actually supports the opposite conclusion. (People/CUB BOE, 

p. 10)   People/CUB speculate that a utility might attempt to take all internal legal or employee 

costs and include them in a single-year so as to effectuate an overstatement of cost.   Further, the 

People/CUB ask the Commission to include a fiction within the order given internal affiliate 

employees do not issue bills for individual professional services to utilities.   To prevent what the 

People/CUB characterize as the improper inclusion of "lump sum" litigation-related costs in a 

rate case in order to accomplish some form of over-collection scheme—a characterization 

unfounded in the record, the correct solution is to continue the practice of accounting for all 

internal company employees in accordance with the USoA , Commission approved GSA, Part 

285 minimum filing requirements, and Part 287 test year rules.  These rules exist for the 

purposes of transparency and in preventing the double-counting or under-counting of utility 

expenses.  .    

The Company disagrees with Exception No. 6 asking the Commission to include 

governmental attorney salaries as a basis for assessing the justness and reasonableness of outside 

attorney costs.   (People/CUB BOE, pp. 17-20.)  The People take issue with the Proposed Order's 

conclusion, that the salaries of ICC Staff counsel and the OAG be taken into account in assessing 

what is a just and reasonable level of compensation for outside counsel's charges in a rate case.  

The People refer to the Proposed Order's finding, that providing such information would not 

provide the Commission with useful guidance or a useful comparison to attorneys in the private 

sector who represent utilities in rate cases, because the terms of employment between 

governmental/not-for-profit and private practice attorneys are not comparable. The People 

respond by asserting the standard in the Kaiser v. MEPC American Properties, Inc. for assessing 

“the usual and customary charges for comparable services supports an examination of Staff and 
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governmental hourly rates when assessing the reasonableness of utility counsel and expert 

expenses charged as rate case expense."  (People/CUB BOE, pp.18-19: 164 Ill. App.3d 978,984, 

115 Ill. Dec. 899, 518 N.E.2d 424 (1987)).  As explained below the People have not fairly 

described the Proposed Order's reasoning for rejecting this claim, and what reasoning is offered, 

lacks merit. 

The People limit the comparability discussion to claims that ICC Staff counsel and OAG 

are diligent, work hard, and meet deadlines as the rules of ethics require. We don’t disagree with 

any of these assertions; the disagreement is with the lack of evidence by which any meaningful 

discussion can be had with the level of compensation. As correctly noted in the Proposed Order, 

there is no evidence about pension benefits, other retirement benefits, and medical benefits—that 

is, tangible factors that go directly to compensation. Another example noted in the Proposed 

Order are hours worked for which the People have offered no evidence or support of any sort.  

Does it matter that an attorney with an outside firm whose compensation may depend on billable 

hours in a year should be considered the same or differently than a governmental lawyer who's 

compensation is fixed?  This is an open question but is one of many that is left unanswered, and 

supports the Proposed Order's decision that the Commission would not be provided with useful 

guidance with ICC Staff counsel and OAG salaries in terms of making a comparability 

determination.  

Next, the People take issue with the Proposed Order's notation that the People have failed 

to formulate a methodology by which any meaningful assessment can be made by taken into 

account ICC Staff counsel and the OAG salaries. The People's only argument is that these 

salaries are public. People/CUB BOE, p.18.  This will hardly do for the reasons expressed above 

and set forth in the Proposed Order. It is not so simple to only take into account salaries. There 
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are many factors that affect compensation levels, and if the People approach is adopted, the 

People's counsel needs to stand ready to produce verifiable information about its attorneys' 

vacation benefits, the monetary benefits mentioned above, flexibility in the work schedule, and 

the like. Perhaps this appears unworkable but that’s the path the People/CUB position is taking 

the Commission.   

The Company objects to Exception No. 7 because the rule should contain some provision 

that recognizes that privately employed persons have expectation with regard to the proprietary 

nature with regard to their financial information.  Furthermore, by making the information public 

in the manner suggested by these parties, it makes it less likely the utility will be able to receive 

the best price for these services. Other vendors will know the price to beat, and the result would 

be a price higher than what would otherwise be the least cost for ratepayers.   

D. Response to Mid-American Energy Company and North Shore Gas 
 Company /Peoples Gas Light and Coke Company). 

 Ameren Illinois does not agree that the scope of the rule should include internal employee 

expenses for the reasons stated above.   

 

 

Dated:  June 13, 2013 
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       Respectfully submitted, 

       AMEREN ILLINOIS COMPANY 
       d/b/a Ameren Illinois 
 

 
       Matthew R. Tomc 
       Edward C. Fitzhenry 
       Eric Dearmont 
       Counsel for Ameren Illinois Company 
       One Ameren Plaza 
       1901 Chouteau Avenue 

P.O. Box 66149 (MC 1310) 
St. Louis, MO 63166-6149 
(314) 554-4673, voice 
(314) 554-4014, facsimile 
mtomc@ameren.com 
efitzhenry@ameren.com 
edearmont@ameren.com  
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CERTIFICATE OF SERVICE 
 
 I, Matthew R. Tomc, counsel for Ameren Illinois Company, hereby certify that a copy of 

the foregoing Reply to Briefs on Exceptions of Ameren Illinois Company was filed on the Illinois 

Commerce Commission’s e-docket and was served by electronic mail to all individuals listed on 

the Commission's Service List for Docket No. 11-0711 as of this 13th day of June, 2013. 

 

Attorney for Ameren Illinois Company 
 


