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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission  : 
     On its Own Motion  :   
  : 
              -vs-  : Docket No. 11-0593 
  : 
Commonwealth Edison Company  : 
  : 
Investigation into compliance with the   : 
efficiency standard requirement of Section  : 
8-103 of the Public Utilities Act.   : 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 
DRAFT PROPOSED ORDER 

By the Commission: 

 

I. Introduction 

This proceeding was initiated by the Commission to determine whether the 
Commonwealth Edison Company (“ComEd”) has complied with the incremental energy 
savings mandated by Section 8-103(b) of the Act, as modified by subsections (d) and 
(e) of that Section.   

On February 6, 2008, the Commission entered an order in Docket No. 07-0540 
directing that a savings docket be initiated prior to September 1, 2011 to ensure 
compliance with Plan Year 3 energy savings goals set forth in the Act and directed Staff 
to prepare draft orders to that effect.   

Staff filed the required report on August 19, 2011 requesting that the Commission 
initiate an investigation into whether ComEd met its energy efficiency goals for PY3, and 
a draft order consistent with such relief.  The Commission entered an order initiating this 
docket and the investigation on August 23, 2011.  Thereafter, a procedural schedule 
was set, pursuant to which ComEd witness Michael S. Brandt, Staff witness Jennifer L. 
Hinman, Illinois Attorney General (“AG”) witness Philip H. Mosenthal, and the Illinois 
Department of Commerce and Economic Opportunity (“DCEO”) witness Agnes 
Mrozowski submitted testimony. On April 16, 2013, and evidentiary hearing was 
convened before a duly-appointed administrative law judge (“ALJ”), in the course of 
which testimony was taken and evidence adduced. On May 21, 2013 the Staff, ComEd 
and the AG filed their respective Initial Briefs, and on June 4, 2013, the same parties 
submitted their respective Reply Briefs. The ALJ issued a Proposed Order on 
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_____________, 2013, pursuant to which parties submitted Briefs on Exceptions on 
_____________, 2013, and Replies thereto on _____________, 2013. 

II. Statutory Basis for the Proceeding 

 This proceeding, as noted above, is convened to determine whether ComEd has 
complied with the incremental energy savings mandated by Section 8-103(b) of the Act, 
as modified by subsections (d) and (e) of that Section. Those subsections provide that: 

(b) Electric utilities shall implement cost-effective energy efficiency measures to 
meet the following incremental annual energy savings goals: 

(1) 0.2% of energy delivered in the year commencing June 1, 2008; 
(2) 0.4% of energy delivered in the year commencing June 1, 2009; 
(3) 0.6% of energy delivered in the year commencing June 1, 2010; 
(4) 0.8% of energy delivered in the year commencing June 1, 2011; 
(5) 1% of energy delivered in the year commencing June 1, 2012; 
(6) 1.4% of energy delivered in the year commencing June 1, 2013; 
(7) 1.8% of energy delivered in the year commencing June 1, 2014; and 
(8) 2% of energy delivered in the year commencing June 1, 2015 and 
each year thereafter. 
 

… 
 

(d) Notwithstanding the requirements of subsections (b) and (c) of this Section, 
an electric utility shall reduce the amount of energy efficiency and demand-
response measures implemented in any single year by an amount necessary to 
limit the estimated average increase in the amounts paid by retail customers in 
connection with electric service due to the cost of those measures to: 

 
(1) in 2008, no more than 0.5% of the amount paid per kilowatthour by 
those customers during the year ending May 31, 2007; 

 
(2) in 2009, the greater of an additional 0.5% of the amount paid per 
kilowatthour by those customers during the year ending May 31, 2008 or 
1% of the amount paid per kilowatthour by those customers during the 
year ending May 31, 2007; 

 
(3) in 2010, the greater of an additional 0.5% of the amount paid per 
kilowatthour by those customers during the year ending May 31, 2009 or 
1.5% of the amount paid per kilowatthour by those customers during the 
year ending May 31, 2007; 

 
(4) in 2011, the greater of an additional 0.5% of the amount paid per 
kilowatthour by those customers during the year ending May 31, 2010 or 
2% of the amount paid per kilowatthour by those customers during the 
year ending May 31, 2007; and 
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(5) thereafter, the amount of energy efficiency and demand-response 
measures implemented for any single year shall be reduced by an amount 
necessary to limit the estimated average net increase due to the cost of 
these measures included in the amounts paid by eligible retail customers 
in connection with electric service to no more than the greater of 2.015% 
of the amount paid per kilowatthour by those customers during the year 
ending May 31, 2007 or the incremental amount per kilowatthour paid for 
these measures in 2011. 

 
No later than June 30, 2011, the Commission shall review the limitation on 
the amount of energy efficiency and demand-response measures 
implemented pursuant to this Section and report to the General Assembly 
its findings as to whether that limitation unduly constrains the procurement 
of energy efficiency and demand-response measures. 

 
(e) Electric utilities shall be responsible for overseeing the design, development, 
and filing of energy efficiency and demand-response plans with the Commission. 
Electric utilities shall implement 100% of the demand-response measures in the 
plans. Electric utilities shall implement 75% of the energy efficiency measures 
approved by the Commission, and may, as part of that implementation, 
outsource various aspects of program development and implementation. The 
remaining 25% of those energy efficiency measures approved by the 
Commission shall be implemented by the Department of Commerce and 
Economic Opportunity, and must be designed in conjunction with the utility and 
the filing process. The Department may outsource development and 
implementation of energy efficiency measures. A minimum of 10% of the entire 
portfolio of cost-effective energy efficiency measures shall be procured from units 
of local government, municipal corporations, school districts, and community 
college districts. The Department shall coordinate the implementation of these 
measures. 

 
The apportionment of the dollars to cover the costs to implement the 
Department's share of the portfolio of energy efficiency measures shall be made 
to the Department once the Department has executed rebate agreements, 
grants, or contracts for energy efficiency measures and provided supporting 
documentation for those rebate agreements, grants, and contracts to the utility. 
The Department is authorized to adopt any rules necessary and prescribe 
procedures in order to ensure compliance by applicants in carrying out the 
purposes of rebate agreements for energy efficiency measures implemented by 
the Department made under this Section. 

 
The details of the measures implemented by the Department shall be submitted 
by the Department to the Commission in connection with the utility's filing 
regarding the energy efficiency and demand-response measures that the utility 
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implements. 
 

A utility providing approved energy efficiency and demand-response measures in 
the State shall be permitted to recover costs of those measures through an 
automatic adjustment clause tariff filed with and approved by the Commission. 
The tariff shall be established outside the context of a general rate case. Each 
year the Commission shall initiate a review to reconcile any amounts collected 
with the actual costs and to determine the required adjustment to the annual tariff 
factor to match annual expenditures. 

 
Each utility shall include, in its recovery of costs, the costs estimated for both the 
utility's and the Department's implementation of energy efficiency and demand-
response measures. Costs collected by the utility for measures implemented by 
the Department shall be submitted to the Department pursuant to Section 605-
323 of the Civil Administrative Code of Illinois, shall be deposited into the Energy 
Efficiency Portfolio Standards Fund, and shall be used by the Department solely 
for the purpose of implementing these measures. A utility shall not be required to 
advance any moneys to the Department but only to forward such funds as it has 
collected. The Department shall report to the Commission on an annual basis 
regarding the costs actually incurred by the Department in the implementation of 
the measures. Any changes to the costs of energy efficiency measures as a 
result of plan modifications shall be appropriately reflected in amounts recovered 
by the utility and turned over to the Department. 

 
The portfolio of measures, administered by both the utilities and the Department, 
shall, in combination, be designed to achieve the annual savings targets 
described in subsections (b) and (c) of this Section, as modified by subsection (d) 
of this Section. 

 
The utility and the Department shall agree upon a reasonable portfolio of 
measures and determine the measurable corresponding percentage of the 
savings goals associated with measures implemented by the utility or 
Department. 

 
No utility shall be assessed a penalty under subsection (f) of this Section for 
failure to make a timely filing if that failure is the result of a lack of agreement with 
the Department with respect to the allocation of responsibilities or related costs 
or target assignments. In that case, the Department and the utility shall file their 
respective plans with the Commission and the Commission shall determine an 
appropriate division of measures and programs that meets the requirements of 
this Section. 

 
If the Department is unable to meet incremental annual performance goals for 
the portion of the portfolio implemented by the Department, then the utility and 
the Department shall jointly submit a modified filing to the Commission explaining 
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the performance shortfall and recommending an appropriate course going 
forward, including any program modifications that may be appropriate in light of 
the evaluations conducted under item (7) of subsection (f) of this Section. In this 
case, the utility obligation to collect the Department's costs and turn over those 
funds to the Department under this subsection (e) shall continue only if the 
Commission approves the modifications to the plan proposed by the Department. 

… 
 

220 ILCS 5/8-103(b), (d), (e) 
 
   
III.  Positions of the Parties 
 
 a. ComEd 
 
 b. AG 
 
 c. Staff 
 

i. Initial  Brief 
 
Staff contends that the statutory energy savings goal approved by the 

Commission for the ComEd service territory for PY3 is 584,077 megawatt-hours 
(“MWh”), which is 0.6% of the projected energy delivered in the ComEd service territory. 
Staff further contends that ComEd and DCEO achieved 701,144 MWh of net energy 
savings during PY3, based on the best estimates of energy savings available. Staff 
further asserts that, using the deemed savings values for light bulbs, ComEd and DCEO 
achieved 659,549 MWh of net energy savings during PY3. 

 
Staff observes that all parties which have addressed the issues in testimony 

agree that ComEd should be permitted to bank the maximum amount of energy savings 
permissible by law. Staff further points out that the Commission ruled in the PY2 
Savings Order that the deemed values for light bulbs should be used in calculating the 
amount of savings that may be banked during Plan 1. Staff notes that this, too is 
undisputed. Staff argues that the banking approach the Commission adopted in the 
Plan 1 Order and reaffirmed in the PY2 Savings Order is beneficial in that it gives 
ComEd an incentive to fill shortfalls by DCEO, thereby helping to ensure that the goals 
set forth in Section 8-103(b) of the Act are achieved. Staff notes that Mr. Mosenthal 
observed: “ComEd has more than made up for these DCEO shortfalls and ratepayers 
have still captured savings and net benefits commensurate with legislative intent.” 
Applying the Commission’s methodology as set forth in the PY2 Savings Order, it is 
Staff’s position that the statutory energy savings goal of 584,077 MWhs was exceeded 
by 75,472 MWh in PY3, resulting in a total of 97,777 cumulative banked MWhs.  
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Staff notes that, while Mr. Mosenthal does not dispute that the PY2 Savings 
Order clarified the method for calculation of banking, he nonetheless recommends that 
an alternative banking calculation be utilized by the Commission. Specifically, avers 
Staff, Mr. Mosenthal recommends that ComEd only be allowed to bank 10% in excess 
of its portion of the statutory savings goal. In calculating the amount of banked savings 
in direct testimony, Staff observes Mr. Mosenthal to have obtained ComEd’s portion of 
the PY3 savings goal from ComEd’s direct testimony and applied the 10% banking 
calculation based on this value to arrive at an incremental banked savings from PY3 for 
ComEd of 45,892 MWh. In Staff’s opinion, the banking approach adopted by the 
Commission in the Plan 1 Order and PY2 Savings Order is most beneficial.  

 
In the alternative, if the Commission chooses not to adopt Staff’s calculation of 

ComEd’s cumulative banked savings in this docket, and to adopt Mr. Mosenthal’s 
banking proposal, Staff recommends that the Commission revise the amount of banked 
savings allowed from the value presented in Mr. Mosenthal’s testimony to be consistent 
with Staff’s calculation of ComEd’s portion of the savings goal. Staff understands that 
ComEd agreed to use 458,656 MWh as its portion of the PY3 statutory goal as 
recommended by Staff in an effort to narrow the issues in this docket. Under Mr. 
Mosenthal’s proposal, Staff calculates the corrected amount of incremental banked 
savings allowed from PY3 for ComEd to carry forward to be 45,865.6 MWh and the total 
cumulative amount of banked savings at the end of PY3 to be 85,234.6 MWh. This is in 
comparison to ComEd and Staff’s calculated cumulative banking of 97,777 MWh, a 
difference of 12,542 MWh.  

 
For the reasons stated, Staff recommends that the Commission approve the 

maximum 10% “banking” allowed, 58,408 MWh from PY3, for a cumulative total of 
97,777 MWh of net energy savings “banked” at the end of PY3 in the ComEd service 
territory.  

 
For PY3, Staff avers that ComEd’s portion of the statutory energy savings goal 

approved by the Commission is 458,656 MWh, or 78.5% of statutory goal. Staff 
understands ComEd agreed in its rebuttal testimony to accept Staff’s proposal. 

 
Staff states that all parties offering testimony on the question agree that ComEd 

has achieved and in fact exceeded its PY3 energy savings goal. Based on Staff’s 
review of the evaluations and taking into consideration the deemed savings values for 
light bulbs, Staff recommends that the Commission find that ComEd achieved 605,419 
MWh of net energy savings during PY3, and further recommends the Commission find 
that ComEd met its portion of the energy savings goal for PY3. Staff observes that 
ComEd’s achievement of 605,419 MWh during PY3 is approximately 132% of the 
Commission-approved goal for ComEd or over 145,000 MWh in excess of ComEd’s 
portion of the goal. As a result of ComEd’s having achieved its portion of the statutory 
savings goal, Staff avers that ComEd should not be required to make a contribution to 
LIHEAP or required to transfer responsibility for implementing the EE programs to the 
IPA pursuant to 220 ILCS 5/8-103(i).  
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Staff notes that for PY3, DCEO’s portion of the statutory energy savings goal in 

the ComEd service territory that was approved by the Commission is 125,421 MWh 
(21.5% of statutory goal). Staff further notes that For PY3, DCEO achieved 54,130 MWh 
of energy savings in the ComEd service territory, which is approximately 43% of the 
Commission-approved goal for DCEO. 

 
Staff avers that subsection (e) of Section 8-103 of the Act requires that the 

“portfolio of measures, administered by both the utilities and [DCEO], shall, in 
combination, be designed to achieve the annual savings targets described in 
subsections (b) and (c) of this Section, as modified by subsection (d) of this Section.” 

 
Staff directs our attention to the Plan 1 Order, which states that “the utilities and 

DCEO further agreed that the DCEO share of the annual kilowatt savings targets would 
be less than 25% with the relevant utility making up the difference.” Staff further notes 
that the Plan 1 Order states “As between ComEd and DCEO, DCEO’s programs will 
account for approximately 21% (ranging from 18.6%- 21.5%) of the total kilowatt 
savings during the first three planning years…[.]” However, avers Staff, the statute 
further provides that “No electric utility shall be deemed to have failed to meet the 
energy efficiency standards to the extent any such failure is due to a failure of [DCEO] 
or the [IPA].” 220 ILCS 5/8-103(k). Staff notes that the Commission concluded in the 
PY2 Savings Order that “Pursuant to subsection (e), ComEd is required to file a revised 
plan if DCEO fails to meet its goal…Subsection (j) provides that if, after three years, 
DCEO fails to implement its share of the energy efficiency measures, then the IPA may 
assume responsibility of DCEO’s share.” It is Staff’s position that the DCEO has not met 
this statutory requirement and is required, along with ComEd, under the PY2 Savings 
Order and Section 8-103(e) to submit a modified EE plan.  

 
Staff understands ComEd and DCEO to assert that they have filed a new EE 

plan that directly addressed and took into account DCEO’s failure to achieve its energy 
savings goals for PY1 and PY2. Specifically, ComEd and DCEO refer to ComEd’s 2011-
2013 Energy Efficiency and Demand Response Plan (“Plan 2”) that was filed on 
October 1, 2010 in Docket No. 10-0570, and reflects lower DCEO goals. Under the Plan 
2 approved by the Commission, Staff notes that ComEd’s percentage of the statutory 
goal increased from 79% to 85% and DCEO’s percentage decreased from 21% to 15% 
in comparison to Plan 1. Staff understands Mr. Brandt and Ms. Mrozowski to contend 
that there are practical timing issues regarding the filing of a modified EE plan pursuant 
to Section 8-103(e), and these timing issues prohibit ComEd from filing the modified 
plan requested by Staff and the AG in this docket. In order for ComEd to work with 
DCEO on a modified plan, ComEd states it must first know that DCEO did not achieve 
its annual goal, and those results are not official until the Commission rules that the 
savings goals have been missed. Both parties argue that neither the independent 
evaluator nor the Commission has yet determined whether DCEO achieved its reduced 
energy savings goal under Plan 2. As such, ComEd asserts that there is no basis at this 
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time for filing a modified EE plan with the Commission when performance under the 
Plan 2 is yet to be evaluated. 

 
Staff does not entirely concur, arguing that the modification contemplated under 

Section 8-103(e) is not strictly limited to the remaining years of that plan; it is 
reasonable for the Commission to approve program modifications that would adjust 
future plan years, regardless of whether that future plan year is part of the same EE 
plan as the plan year in which the savings goal was not achieved. For example, failure 
to achieve goals in PY3 of Plan 1 still allows the Commission to approve program 
modifications to PY6 of Plan 2. Id. To think otherwise would render the statutory 
language meaningless, “If the [DCEO] is unable to meet incremental annual 
performance goals for the portion of the portfolio implemented by the [DCEO], then the 
utility and the [DCEO] shall jointly submit a modified filing to the Commission explaining 
the performance shortfall and recommending an appropriate course going forward, 
including any program modifications that may be appropriate in light of the evaluations 
conducted under item (7) of subsection (f) of this Section.”  

 
Staff recommends that the Commission direct the Company to file modified EE 

plans if it finds that DCEO failed to meet its portion of the goal as the law requires. This 
is in line with the Commission’s ruling in the PY2 Savings Order, which states that 
ComEd should file a modified plan in the event that DCEO does not meet its portion of 
the statutory savings goal. 

 
Additionally, in the event that DCEO believes it has not met its portion of the 

statutory savings goal approved by the Commission, Staff is of the opinion that the most 
efficient method would be for DCEO to provide modified plans pursuant to Section 8-
103(e) in its direct testimony in future savings dockets as opposed to having an entirely 
separate EE plan modification docket. Staff notes that DCEO would not be in a situation 
where it had to file modified EE plans with the Commission every year if realistic 
savings goals are approved for DCEO’s portion of the statutory goal, as Staff 
recommends the Commission approve in this proceeding. Pursuant to Section 8-103(e), 
Staff recommends the Commission approve modified portions of the savings goals for 
DCEO in this proceeding for the ComEd service territory as follows: 56,812 MWh (PY4), 
57,317 MWh (PY5), and 57,629 MWh (PY6). 

 
Staff notes that ComEd’s statutory demand-response goal approved by the 

Commission is 10 megawatts (“MW”) for PY3. ComEd implemented the Central Air 
Conditioning (“CAC”) Cycling Program element to achieve its demand-response goal of 
10 MW for PY3. The evaluator reports 14.7 MW of demand-response capability 
achieved through 10,180 new participants joining ComEd’s CAC Cycling Program 
during PY3. In Staff’s view, the evaluator’s conclusion that ComEd exceeded the 10 
MW demand response goal through the addition of 10,180 new participants joining 
ComEd’s CAC Cycling Program appears reasonable. All parties filing testimony on the 
point agree that ComEd achieved its demand-response goal. Accordingly, Staff 
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recommends that the Commission find that ComEd met its statutory demand-response 
goal for PY3. 

 
Staff recommends that the Commission accept Staff’s adjustments to ComEd’s 

proposed savings values for the Appliance Recycling Program (“ARP”). The Staff-
proposed adjustments are based upon the ComEd Appliance Recycling Program in situ 
metering study. The ARP in situ metering study shows the best estimates of actual 
energy savings achieved in the ComEd service territory and results in more reasonable 
estimates of energy savings (23,555 MWh for PY3) than those proposed by ComEd 
(44,851 MWh for PY3). In situ (meaning “in its original place”) metering is preferred to 
lab-based metering, in part due to the fact that lab-based metering protocols involve the 
metering of units to be conducted with a constant 90°F ambient temperature which is an 
unrealistic temperature in comparison to the temperatures the units would actually be 
operating in the ComEd service territory. Temperature influences the energy use of the 
appliance.  

 
In contrast, ComEd recommends that the Commission adopt the higher savings 

estimates it provided. However, as summarized in the Commission’s Plan 1 Order, Staff 
recognized that the independent evaluation required under Section 8-103(f)(7) of the 
Act is only one component of the Commission’s determination concerning achievement 
of energy savings goals, and that other information should be considered as well.  

 
In fact, Staff notes that the Commission specifically noted Staff’s concerns that 

“there should be no presumption that a utility’s evaluator will be the only entity that is 
competent to provide evidence about whether a utility has met the efficiency standard” 
and stated that the “Commission reviews of ComEd’s plan to determine compliance with 
the energy efficiency goals is separate and apart from the independent evaluation 
required by Section 103(f)(7) of the statute.” 

  
Staff contends that its approach in this instance is consistent with that set forth by 

the Commission in the Plan 1 Order. Staff determined that the savings estimates relied 
upon by ComEd are based on a regression equation derived from a California study 
which was a predominately lab-based metering (not in situ metering which is preferred 
by the evaluation community) of older refrigerators and freezers recycled primarily in 
1993/1994 (17 years before PY3) in California (not in Illinois). In contrast, the more 
recently completed (within one year of PY3) ComEd in situ metering study, which was 
funded by ratepayers, focused on the refrigerators and freezers that were actually 
recycled through the ComEd program. In sharp contrast to the California lab-based 
metering study, the ComEd in situ metering study took into consideration how ComEd 
customers actually use their appliances in Illinois. Staff argues that ComEd’s in situ 
metering study is a much more recent study in comparison to the almost two decade 
old, and inapposite, study that ComEd wishes to rely upon. As a result, avers Staff, the 
estimates based on the California study do not take into consideration data regarding 
actual energy savings results specific to the ComEd service territory at issue in this 
docket. Further, notes Staff, the ComEd ARP in situ metering study memorandum 
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states that “the evaluation team believes that the preferred algorithm from this in situ 
metering study will provide more accurate estimates of savings in ComEd territory 
compared with estimates from the previous [California] algorithm.” Staff Ex. 1.3 at 4.  

 
Regarding ComEd’s assertions that the sample size of the ComEd ARP in situ 

metering study is insufficient, Staff observes that this study was primarily completed to 
satisfy PJM requirements, including PJM sampling and statistical precision 
requirements, and the preference to conduct studies in the ComEd service territory, the 
area in which the savings are expected to occur. Staff further notes that there are two 
equations derived through the ComEd ARP in situ metering study: one that estimates 
the kilowatt-hour energy savings, and the other that estimates the summer kilowatt peak 
demand savings. In short, Staff understands ComEd to argue against use of the ComEd 
ARP in situ metering study before the Commission on the basis of the study’s sample 
size, while endorsing its use before PJM.  

 
For these reasons, Staff recommends that the Commission reject ComEd’s 

proposal to ignore the ComEd in situ metering study results in this proceeding, as 
ComEd’s assertion to ignore the best available information is clearly inconsistent with 
the Commission’s position set forth in the Plan 1 Order. Accordingly, Staff recommends 
that the Commission adopt its proposed adjustments and that ComEd be credited 
23,555 MWh of net energy savings from ARP in PY3. ComEd has assumed 44,851 
MWH from the ARP in PY3. The difference between these two estimates, 21,296 MWh 
[=(44,851 – 23,555)] is equal to the difference between ComEd and Staff’s portfolio 
savings estimates 21,296 MWh [=626,715 – 604,419)].  

 
Staff recommends the Commission conclude that compact fluorescent lamp 

(“CFL”) carryover savings should be measured based on the savings values (e.g., 
based on the baseline) determined for the installation year. Staff Ex. 1.0 at 31.  

 
Staff notes the Commission has decided ComEd can allow savings for bulbs 

based on their anticipated future use. However, Staff observes that the Commission did 
not specify exactly how the CFL carryover calculations are to be performed. This issue, 
Staff avers, is important to clarify in this docket because savings from CFLs sold 
through ComEd’s Residential Lighting Program element represent around half of the 
energy savings from ComEd’s portfolio; nonetheless, Mr. Brandt and Mr. Mosenthal 
argue that this issue is not related to this docket.  

 
Staff, however, sees the key issue associated with this question to involve 

whether the savings should be based on the savings assumptions in effect during the 
year of purchase, versus the year the bulb is installed. Paradoxically in Staff’s view, 
ComEd proposes to use the year of purchase for determining savings for these future 
year CFL installs. In essence, Staff notes, the Company proposes to use the savings 
calculated from the baseline in effect during the plan year in which the bulbs were 
purchased (PY3), rather than from the baseline determined during the plan year in 
which the bulbs were installed.  
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Staff, however, observes that the intent behind the CFL carryover approach was 

to more accurately measure the energy savings from CFLs by counting the savings in 
the year the savings are expected to actually occur (i.e., the year the bulbs are 
installed). Consistent with this philosophy, Staff considers it proper to measure savings 
based on the savings values (e.g., based on the baseline) determined for the installation 
year. This approach, avers Staff, is also consistent with that contained in the IL-TRM for 
PY5 that was approved by the Commission in Docket No. 12-0528. In using the 
carryover, Staff notes, the savings that accrue obviously depend on the year in which 
the bulbs are installed, not the year the bulbs were resting in their boxes. Because the 
savings that will be credited depend on the year of installation, Staff sees it as 
appropriate to use the savings based on the year of installation. Mr. Mosenthal concurs 
with Staff's assessment. Staff recommends that the Commission adopt this approach.  

 
In the alternative, if the Commission accepts ComEd’s recommendation to 

measure savings from PY3 purchased CFLs based on the year of purchase rather than 
installation, Staff recommends that the Commission base the savings on the “deemed” 
values in effect during PY3, the year of purchase, so as to be consistent with how the 
PY3 purchased and installed bulbs are treated.  

 
To reduce uncertainty in future proceedings, Staff requests that the Commission 

make a determination in this proceeding regarding how the CFL carryover calculations 
should be performed from PY3 purchased CFLs. 

 
If the Commission does not address the appropriate approach for CFL carryover 

or the amount of savings allowed for CFL carryover from PY3 purchased CFLs until a 
future savings docket, Staff recommends that the Commission explicitly state in its final 
order in this PY3 savings docket that the CFL carryover savings included in the PY3 
evaluation reports from PY3 purchased CFLs are not approved. 

 
Staff notes that Section 8-103 of the Act is the subject of this proceeding, and 

requires that goals be met with cost-effective measures. In Staff’s opinion, it is 
appropriate to provide the Commission an opportunity to evaluate and determine 
whether the programs were cost-effective concurrently with measuring the savings 
achieved. Staff considers this docket the appropriate place to review the cost-
effectiveness of the programs in the ComEd portfolio for the three-year period that 
encompasses ComEd’s Plan 1. Furthermore, notes Staff, the Commission has not 
made a finding regarding cost-effectiveness of ComEd’s and DCEO’s energy efficiency 
programs for any of the past three plan years of Plan 1. In addition to annual cost-
effectiveness analyses, Staff avers that a three-year cost-effectiveness analysis would 
be especially useful to the Commission in its review of energy efficiency programs, 
because it analyzes the programs over a longer period of time and mitigates the effects 
of startup costs and other special circumstances that may affect a single year cost-
effectiveness analysis. Moreover, as Mr. Mosenthal observes, the Commission has a 
role to “ensure ratepayers capture the net benefits they are paying for.”  
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In response to Staff’s recommendation, Mr. Brandt testified that the independent 
evaluator is currently in the process of developing a report that reviews the cost-
effectiveness of the first three plan years, but this report has not been completed. 
Despite Staff’s recommendation, the Company has not produced the three-year cost-
effectiveness analysis of the EE programs in this docket. Further, notes Staff, ComEd 
did not respond to Staff’s recommendation and clarify where it believes the Commission 
would review this information and make a determination if not in this docket. Mr. Brandt 
later testified that the three-year cost-effectiveness evaluation report has been 
completed.  

 
Since the initiating order did not explicitly require ComEd to provide the three-

year cost-effectiveness analysis of its portfolio in this docket, Staff proposed that an 
efficient approach to facilitate this review, required under the law, would be for the 
Commission to open a docket to conduct the three-year cost-effectiveness review upon 
receipt of the three-year cost-effectiveness evaluation report that is referenced in Mr. 
Brandt’s rebuttal testimony.  

 
Accordingly, Staff recommends that the Commission order ComEd and DCEO to 

file the evaluations containing the three-year cost-effectiveness analysis and annual 
cost-effectiveness analyses of their EE programs implemented during Plan 1 in the Plan 
1 Docket (Docket No. 07-0540) within 90 days of the date the Commission enters a final 
order in this docket. Staff further recommends that the Commission direct Staff to 
submit a Staff Report to the Commission to initiate a proceeding to review the cost-
effectiveness of the EE programs over Plan 1 within 120 days of the date the 
Commission enters a final order in this docket. 

 
ii. Reply Brief 
 
Staff understands the AG to argue that:  
 
Significant outstanding issues exist around the roles and obligations 
between utilities and DCEO in meeting statutory goals and delivering the 
energy efficiency portfolio for which the Department is responsible. 
Related issues around the Commission’s authority over DCEO continue to 
exist and have not been adequately addressed by the utilities, DCEO and 
the Commission. The [AG] assert[s] that the lack of clear rules on these 
issues serves as a barrier to capturing maximum cost-effective savings, 
results in utilities pursuing less efficiency than is appropriate for their 
efficiency customers’ share of the energy load, and creates significant 
uncertainties around what obligations DCEO and the utilities have, or what 
remedies are available, if problems in achieving goals occur.  
 
Staff further hears the AG to argues that there is a need for additional 

Commission oversight of the DCEO component of the portfolios. Likewise, observes 
Staff, the AG asserts that the allocation of savings goals as between the utilities and 
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DCEO should be the result of agreement between DCEO and each utility. The AG then 
asserts that the ultimate decision regarding this allocation is the Commission’s.  

 
Staff observes that the defect in this argument is easily identified. While Staff 

concurs in the proposition that the Commission has, under some circumstances, the 
authority to determine the allocation of savings between DCEO and a utility, the statute 
is clear that the Commission’s authority attaches when “there is a lack of agreement 
[between] the [DCEO and a utility] with respect to the allocation of responsibilities or related 
costs or target assignments.” In that case” – and, Staff notes, in no other case described in 
the statute – “the [DCEO] and the utility shall file their respective plans with the Commission 
and the Commission shall determine an appropriate division of measures and programs that 
meets the requirements of this Section.” As such, Staff understands the statute to call for 
resolution by the Commission if, and only if, the DCEO and a utility cannot agree regarding 
allocation.  

 
Staff sees this alone as requiring rejection of the AG’s argument. Staff points to the 

fact that there is no evidence whatever that DCEO and ComEd have failed to reach 
agreement regarding allocation of savings goals in this proceeding. Accordingly, Staff 
makes clear, there is no basis for the Commission to resolve the non-dispute between 
ComEd and DCEO regarding allocation.  

 
Staff observes the AG to describe the Commission’s regulation of the DCEO as 

“amorphous.” Insofar as this is true, Staff avers that it is because the Commission has been 
placed in an unusual position by the terms of the statute, along with the fact that the DCEO 
is a sister state agency. Staff notes that the Commission has recognized this on several 
occasions in the past. Staff points out that these constraints arise directly from the statute, 
and cannot be wished away.   

 
Staff observes the AG to concede this, as the AG refers to the Commission’s 

orders in which it declines to directly assert jurisdiction over a sister agency. 
Notwithstanding the Commission’s clearly-expressed construction of the statute, Staff 
understands the AG to contend that:  

 
[A]s with the Commission’s rules on banking of savings, the Commission’s 
position on oversight of DCEO programs can likewise evolve over time. While 
the Commission was clearly “not convinced…a blanket statement claiming 
jurisdiction over DCEO is appropriate or necessary,” it did not preclude the 
possibility of a more nuanced position short of a “blanket statement” in the 
future. 
 
Staff identifies the glaring defect in this assertion to be obvious: “banking” of 

savings is in no way comparable to the Commission’s oversight of DCEO. “Banking” is a 
practice neither specifically authorized nor prohibited by the statute, which the 
Commission has nonetheless determined to be reasonable at a de minimus level. In 
contrast, as Staff has previously noted, the Commission’s authority over DCEO is 
embedded in statute and cannot “evolve” much in the absence of a statutory amendment. 
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Lastly, Staff observes, the Commission clearly has authority and “general 
supervision of all public utilities” under the Public Utilities Act. Public utilities are defined 
in the statute under Section 3-105, and do not include the DCEO. Illinois courts have 
found that the Commission “is a creation of the state legislature and possesses only the 
authority and power necessary to supervise all public utilities and to administer the 
regulatory laws” under the Public Utilities Act. Therefore, the Commission has the 
authority to administer the regulatory laws of the PUA, including Sections 8-103(e) and 
8-104(e), which are applicable to the DCEO. Any further supervision of the DCEO, 
beyond what is specifically provided for under the Public Utilities Act, may be outside 
the authority granted to the Commission by the General Assembly.  

 
Accordingly, Staff recommends that the AG’s arguments be rejected. 
 
Staff’s realleges and reincorporates its other arguments. 
 

IV. Commission Analysis and Conclusion 
 
 The parties agree that ComEd has satisfied its statutory energy savings goal 
approved by the Commission for the ComEd service territory for PY3 of 584,077 
megawatt-hours (“MWh”), which is 0.6% of the projected energy delivered in the ComEd 
service territory.  The Commission adopts this as its finding. Accordingly, ComEd will 
not be required to make a contribution to LIHEAP or required to transfer responsibility 
for implementing the EE programs to the IPA pursuant to 220 ILCS 5/8-103(i). 
 
 The parties further agree that ComEd should be allowed to “bank” the maximum 
amount of excess saving, although what that amount might be is the subject of 
controversy. On balance, we concur in the Staff’s position that the statutory energy 
savings goal of 584,077 MWhs was exceeded by 75,472 MWh in PY3, resulting in a 
total of 97,777 cumulative banked MWhs, or 58,408 MWh from PY3. We do so to 
provide ComEd with incentives to make good any shortfalls resulting from DCEO’s 
failure or inability to meet goals, as noted in our prior orders. 
 
 We concur with Staff regarding DCEO’s portion of the statutory goals. DCEO 
would not be in a situation where it had to file modified EE plans with the Commission 
every year if realistic savings goals are approved for DCEO’s portion of the statutory 
goal. Pursuant to Section 8-103(e), the Commission approves modified portions of the 
savings goals for DCEO in this proceeding for the ComEd service territory as follows: 
56,812 MWh (PY4), 57,317 MWh (PY5), and 57,629 MWh (PY6). 
 
 ComEd is required to meet a Commission approved demand-response goal 10 
megawatts (“MW”) for PY3. ComEd implemented the Central Air Conditioning (“CAC”) 
Cycling Program element to achieve its demand-response goal. The evaluator reports 
14.7 MW of demand-response capability achieved through 10,180 new participants 
joining ComEd’s CAC Cycling Program during the plan year. We find that the 
evaluator’s conclusion that ComEd exceeded the 10 MW demand response goal 
through the addition of 10,180 new participants joining ComEd’s CAC Cycling Program 
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is reasonable. All parties filing testimony on the point agree that ComEd achieved its 
demand-response goal. 
 

We adopt Staff’s adjustments to ComEd’s proposed savings values for the 
Appliance Recycling Program (“ARP”). The Staff-proposed adjustments are based upon 
the ComEd Appliance Recycling Program in situ metering study which in our view 
shows the best estimates of actual energy savings achieved in the ComEd service 
territory and results in more reasonable estimates of energy savings than those 
proposed by ComEd. We further note that ComEd’s rejection of its own study here, 
while simultaneously endorsing the study before the PJM RTO, calls its position into 
question. 

 
We further clarify that, on a going forward basis starting with PY3 purchased 

CFLs, savings from CFL carryover light bulbs will be measured based on the savings 
values (e.g., based on the baseline) determined for the installation year. The savings 
that accrue obviously depend on the year in which the bulbs are installed, not the year 
the bulbs were resting in their boxes.  

 
Likewise, we order ComEd and DCEO to file evaluations containing the three-

year cost-effectiveness analysis and annual cost-effectiveness analyses of their EE 
programs implemented during Plan 1 in the Plan 1 Docket within 90 days of the date the 
Commission enters a final order in this docket. Staff shall submit a Staff Report to the 
Commission to initiate a proceeding to review the cost-effectiveness of the EE programs 
over Plan 1 within 120 days of the date the Commission enters a final order in this 
docket. 

 
Finally, we reject the AG’s arguments that our oversight of DCEO has somehow 

been lax, or indeed that it could lawfully be more stringent than we have previously 
determined to be proper. Notwithstanding the AG’s assertions, we will not use Section 
8-103 as a vehicle to regulate a sister agency.  

 
The Commission, having given due consideration to the entire record and being 

fully advised in the premises, is of the opinion and finds that:  
 
(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, sale and distribution of electricity to the public in Illinois, and is a 
public utility as defined in Section 3-105 of the Public Utilities Act;  
 
(2) the Commission has jurisdiction over Commonwealth Edison Company and 
the subject matter of this proceeding;  
 
(3) the statements of fact set forth in the prefatory portion of this Order are 
supported by the evidence and the record and are hereby adopted as findings of 
fact; 
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(4) the Illinois Department of Commerce and Economic Opportunity is a state 
agency that is statutorily obligated, pursuant to 220 ILCS 5/8-103(e), to 
implement 25% of a utility’s Commission-approved energy efficiency measures, 
the details of which must be filed in conjunction with the utility’s plan; 
 
(5) ComEd has satisfied its statutory energy savings goal approved by the 
Commission for the ComEd service territory for PY3 of 584,077 megawatt-hours 
(“MWh”); 
 
(6) ComEd shall be allowed to bank 58,408 MWh of savings from PY3; 
 
(7) DCEO’s portion of savings goals for the ComEd service territory are modified 
as follows: 56,812 MWh (PY4), 57,317 MWh (PY5), and 57,629 MWh (PY6); 
 
(8) ComEd achieved its demand-response goal of 10 MW; 
 
(9) Staff’s adjustments to ComEd’s proposed savings values for the Appliance 
Recycling Program (“ARP”) are adopted; 
 
(10) on a going forward basis, savings for CFLs will be measured based on the 
savings values (e.g., based on the baseline) determined for the installation year; 
 
(11) ComEd and DCEO shall file evaluations containing the three-year cost-
effectiveness analysis and annual cost-effectiveness analyses of their EE 
programs implemented during Plan 1 in the Plan 1 Docket within 90 days of the 
date the Commission enters a final order in this docket. Staff shall submit a Staff 
Report to the Commission to initiate a proceeding to review the cost-
effectiveness of the EE programs over Plan 1 within 120 days of the date the 
Commission enters a final order in this docket; 
 
(12) the AG’s arguments that our oversight of DCEO has somehow been lax, or 
indeed that it could lawfully be more stringent than we have previously 
determined to be proper, are rejected. 
 
 
IT IS THEREFORE ORDERED by the Commission that ComEd and DCEO have 
met their statutory obligations as more fully set forth above; 

 
IT IS FURTHER ORDERED that all motions, petitions, objections and other 
matters in this proceeding that remain unresolved are hereby disposed of in a 
manner consistent with the conclusions herein.  
IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Illinois Administrative Code 200.880, this Order is 
final; it is not subject to the Administrative Review Law. 
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By Order of the Commission this _____ day of __________, 2013. 
 

DOUGLAS P. Scott 
 
 
Chairman 

 
 


