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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission 
   On Its Own Motion  
 
Development and adoption of rules  
concerning rate case expense. 

) 
) 
) 
) 
) 

 
Docket No.  11-0711 
 

 
REPLY BRIEF ON EXCEPTIONS OF THE PEOPLES GAS LIGHT  

AND COKE COMPANY AND NORTH SHORE GAS COMPANY 
TO THE PROPOSED FIRST NOTICE ORDER 

The Peoples Gas Light and Coke Company and North Shore Gas Company (collectively, 

“Peoples Gas”), submit this Reply Brief on Exceptions to the Administrative Law Judge’s 

(“ALJ”) Proposed First Notice Order (the “Proposed Order”) and Appendix containing a Draft 

Rule on Rate Case Expense (the “Draft Rule”). 

INTRODUCTION 

 A review of all the Briefs on Exceptions filed by the utilities, the Staff of the Illinois 

Commerce Commission (“Commission”) and the Illinois Attorney General (the “AG”) and 

Citizens Utility Board (“CUB”), while differing on some key points, reveals a surprising 

uniformity of positions concerning the Proposed Order and Draft Rule among parties that rarely 

all find common ground.  All the parties agree that while the Proposed Order and Draft Rule for 

the most part do a good job of addressing the goals of this rulemaking proceeding, the Proposed 

Order errs in concluding that the appellate court in People ex rel. Lisa Madigan v. Illinois 

Commerce Comm’n, 2011 IL App (1st) 101776, ¶¶ 51-52 (Dec. 9, 2011) (“People ex rel. 

Madigan”) “required” that the Commission comply with state and federal case law that control 

the recovery of attorneys’ fees in civil litigation where provisions of a contract or statute allow 

for fee-shifting.  As explained in each Brief on Exceptions, the appellate court in People ex rel. 

Madigan merely pointed to such cases as examples for “guidance” as to the type of details (i.e., 
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services performed, by whom, the time expended, and hourly rate charged) the Commission may 

wish to “expressly address” in order to comply with its obligations under Section 9-229 of the 

Illinois Public Utilities Act (the “Act”).   220 ILCS 5/9-229. 

 While there is broad agreement, or, at least, lack of disagreement between Peoples Gas 

and the other parties on most of the issues raised in the Briefs on Exceptions, Peoples Gas wishes 

to clarify its positions concerning the ability of a utility to recover the additional internal and 

affiliate costs incurred with respect to work on rate cases as rate case expense, attorney and 

expert affidavits, and the additional provisions concerning materials withheld from disclosure on 

privilege grounds.  In response to the positions taken by AG/CUB, Peoples Gas joins the other 

utilities in their objections to the Proposed Order’s and Draft Rule’s use of the terms “necessary” 

and “necessity” as a standard for recovery of rate case expenses and objects to the AG/CUB 

argument for including the salaries of governmental lawyers as a factor to consider in 

determining the justness and reasonableness of attorneys’ fees incurred by a utility. 

ARGUMENT 

I. Internal and Affiliate Costs Should Be Recoverable as Rate Case Expense (Section 
.20 Scope) 

 For the reasons discussed in Peoples Gas’ Brief on Exceptions (at pp. 9-15), as well as 

MidAmerican Energy Company’s (“MidAmerican”) Brief on Exceptions (at pp. 6-7) and the 

AG/CUB’s Brief on Exceptions (at pp. 3-9), the Proposed Order incorrectly concluded that 

People ex rel. Madigan and Section 9-229 of the Act now prohibit utilities from recovering as 

rate case expense their additional internal and affiliate costs incurred as a result of their 

employees preparing and litigating rate cases.  As explained in these Briefs of Exceptions, 

nothing in the language of Section 9-229 or the appellate court’s ruling in People ex rel. 

Madigan addressed a utility’s ability to recover such costs as rate case expense or otherwise 
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questioned the Commission’s longstanding practice of allowing such recovery.  In order to fulfill 

this rulemaking’s goal of providing clear rules for the Commission, Staff, utilities and other 

parties to follow with respect to the types of evidence necessary to support the justness and 

reasonableness of rate case expense, Peoples Gas, along with MidAmerican and the AG/CUB, 

have requested that the original language proposed by Staff concerning a internal utility and 

affiliate costs be included in the Draft Rule. 

 To be clear, it is not Peoples Gas’ position that all of a utility’s internal and affiliate costs 

related to a rate case must be treated as rate case expense.  On the contrary, it is only those 

additional costs above and beyond normal operating costs (i.e., incremental costs) a utility incurs 

by using its own employees or those of an affiliate to prepare and litigate a rate case that the 

utility seeks to recover as part of its rate case expense that should be subject to this treatment.  

See, e.g., In re Illinois-American Water Co., ICC Docket No. 09-0319 (Order on Remand May 

15, 2013) at pp. 7-8, 17 (“Illinois-American Water Remand Order”) (allowing rate case expense 

recovery of “incremental cost of Service Company and temporary personnel to prepare the rate 

case filing and respond to data requests”).  If a utility seeks to recover such costs as rate case 

expense, it understandably will have to undertake the burden of showing that those costs are just 

and reasonable, including providing support for the services provided, who provided those 

services, for how long and at what rate.  If a utility does not seek rate case expense treatment of 

costs for its employees or those of an affiliate, then that utility should not have to provide this 

type of information.  Accordingly, Peoples Gas agrees with the other utilities that the Proposed 

Order’s recommendation to add a provision to the Draft Rule requiring that information 

concerning utility employees working on a rate case be provided regardless of whether their 
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costs are being recovered as rate case expense should be rejected and this provision stricken from 

the Draft Rule.  (See Peoples Gas BoE at pp. 17-18) 

 While Commonwealth Edison Company (“ComEd”) and Ameren Illinois Company 

(“Ameren”) take the position that the Draft Rule should not include internal utility or affiliate 

expenses related to rate cases,1 it is important to note that their positions apparently are not based 

on the belief that the Commission may no longer allow such costs to be recovered as rate case 

expense.  Rather, as explained by ComEd in its Brief on Exceptions (at p. 2), it is their position 

that these types of rate case expenses are “not within the scope of 220 ILCS 5/9-229,” and thus 

should not be covered by the Draft Rule.  Accordingly, the difference of opinion between 

Peoples Gas, MidAmerican and AG/CUB on the one hand, and ComEd and Ameren on the 

other, is not whether such costs may be recovered as rate case expense, but rather, the types of 

rate case expense to which the Draft Rule should apply. 

 Peoples Gas, along with MidAmerican and AG/CUB, believes that the scope of the Draft 

Rule should extend to all attorney and expert witness costs for which rate case expense recovery 

is sought, whether those attorneys and experts are located “outside” or “inside” of a utility, 

because that will result in the most clarity.  If, however, the Commission agrees with ComEd and 

Ameren that the scope of the Draft Rule should not extend to cover internal utility and affiliate 

rate case expenses, the Proposed Order still should be amended as indicated in Peoples Gas’ 

Exceptions to clarify that such costs may still be recovered as rate case expenses pursuant to the 

existing standards set forth in Commission orders.  See, e.g., Illinois-American Water Remand 

Order at pp. 7-8, 17;  In re Charmar Water Co., et al., ICC Docket Nos. 11-0561 – 11-0566 

(consol.) (Order May 22, 2012) at p. 19;  In re Charmar Water Co., et al., ICC Docket Nos. 11-

0561 – 11-0566 (consol.) (Order on Rehearing Nov. 28, 2012) at p. 14. 
                                                 
1 See ComEd BoE at p. 2; Ameren Amended BoE at p. 7; Ameren Motion to Withdraw Exception No. 3 at ¶¶ 2-3. 
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II. “Necessary” or “Necessity” Should Not Be Included as a Standard of Recovery for 
Rate Case Expense (Multiple Sections of Draft Rule) 

 In their Brief on Exceptions (at p. 12), the AG and CUB support the Proposed Order’s 

conclusion that the Draft Rule include a “necessity” standard whereby utilities must make a 

showing that rate case expenses are “necessary.”  Peoples Gas agrees with the arguments of 

ComEd (ComEd BoE at pp. 6-9), Nicor Gas Company (“Nicor”) (Nicor BoE at pp. 11-13), 

MidAmerican (MidAmerican BoE at pp. 8-9) and Ameren (Ameren Amended BoE at 9-11) that 

the Proposed Order’s recommendation to include the terms “necessity” and “necessary” 

improperly changes the legal standard of recovery for rate case expenses.  Not only have Illinois 

courts established that the standard of recovery for rate case expenses is that they be just and 

reasonable,2 but the General Assembly has mandated that attorney and expert witness costs for 

which rate case expense recovery is sought be assessed under a standard of justness and 

reasonableness in Section 9-229 of the Act.   

 As correctly pointed out in ComEd’s Brief on Exceptions (at p. 7), using the term 

“necessary” might be interpreted as imposing a standard whereby the work for which rate case 

recovery is sought must be compulsory, absolutely needed, or required.  Taken literally, this 

could open up every strategic judgment call made by a utility’s rate case legal team to after-the-

fact, “Monday-morning quarterbacking” that questions whether any particular research 

performed, motion filed, or witness testimony submitted was “absolutely needed” to litigate a 

rate case.  This is a far cry from determining whether an action is “reasonable,” which means that 

something is “moderate”, “fair” and “not extreme or excessive.”  See http://www.merriam-

webster.com/dictionary/reasonable.  Thus, the Proposed Order’s adoption of the terms 

                                                 
2 Central Illinois Pub. Serv. Co. (CIPS) v. Illinois Commerce Comm’n, 243 Ill. App. 3d 421, 432 (4th Dist. 1993), 
citing DuPage Util. Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 553, 561 (1971).  Accord People ex rel. 
Madigan, 2011 IL App (1st) 101776 at ¶ 13. 
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“necessity” and “necessary” as standards by which rate case expenses must be assessed would 

illegally change the standard set by the General Assembly in Section 9-229.  See People ex rel. 

Birkett v. Dockery, 235 Ill. 2d 73, 81 (2009). 

 Accordingly, the Draft Rule should be amended as indicated in the above-referenced 

Briefs on Exceptions and accompanying Exceptions filed by ComEd, Nicor, MidAmerican and 

Ameren so that the term “necessary” is changed to “reasonable” in Sections ___.200(b)(4) and 

___.300(b)(7), and the term “necessity” is changed to “reasonableness” in Section ___.300(b)(4) 

of the Draft Rule. 

III. Expert/Attorney Affidavits Should Not Be Required or, In the Alternative, Made 
Optional as an Evidentiary Vehicle as Proposed by ComEd  (Section __.200(c)(vi): 
Inclusion of Expert/Attorney Affidavits) 

 As explained in Peoples Gas’ Brief on Exceptions (at p. 16), the Proposed Order’s 

recommendation to include a provision requiring an affidavit from each attorney and expert 

witness for whom rate case expense recovery is sought was based in the Proposed Order’s 

incorrect belief that the court in People ex rel. Madigan required the Commission to comply with 

procedures from civil litigation fee-shifting cases.  Accordingly, this section of the Proposed 

Order and its corresponding provision in the Draft Rule (Section ___.200(c)(vi)) should be 

deleted in their entirety.  This conclusion is further supported by the Briefs on Exceptions of 

Ameren (at pp. 11-12) and MidAmerican (at pp. 9-10). 

 If, however, the Commission determines that a provision of this nature should be retained 

in the Draft Rule, Peoples Gas requests, in the alternative, that this section be modified as set 

forth in ComEd’s Brief on Exceptions (at pp. 14-15) to allow a utility flexibility in complying 

with such a requirement at an earlier stage of the proceeding, and through either an affidavit or 

testimony, at the utility’s prerogative. 
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IV. The Proposed Order Correctly Decided that Salaries for Governmental Attorneys 
Are Not Relevant in Assessing the Justness and Reasonableness of Rate Case 
Expense (Sections __.300(b)(2) and (b)(2)(9)) 

 Contrary to the arguments of the AG, the Proposed Order properly concludes (at p. 24) 

that the salaries of Staff counsel and counsel from the AG’s office should not be considered as 

factors in assessing what constitutes just and reasonable rates for a utility’s Outside Counsel 

charged as rate case expense.  The Proposed Order correctly demonstrates that the AG’s position 

lacks any factual support in the record with respect to the differences between private counsel 

and governmental/not-for-profit counsel or a workable methodology to compare this information 

in a meaningful way, and is legally unsound. 

 At its core, the AG’s proposal to compare the compensation received as salary or wages 

by an attorney employed by a government agency to the market rate charged by a private law 

firm to a utility for the work performed by one of its attorneys clearly would not be an apples-to-

apples comparison.  There is no evidence in the record (nor is it factually correct) that the hourly 

compensation of an attorney working for a private law firm is equal to the hourly rate the law 

firm charges for that attorney’s time.  In large part that is because, as recognized elsewhere in the 

Proposed Order (at p. 17), the hourly rate of an attorney in private practice reflects all of the 

overhead expenses related to that attorney’s practice, such as rent, equipment costs, utilities, 

insurance, and other expenses.  Such overhead costs exist for government attorneys, too, but are 

not reflected in their hourly compensation and, as the Proposed Order concludes, no workable 

methodology has been proposed to capture such information to make the two data sets at issue 

comparable.   

 Nor should the compensation of governmental attorneys be considered to be part of the 

“market” for determining what a just and reasonable rate of an attorney may be for rate case 

expense recovery purposes.  That is because there is no market in which a utility can hire a 
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government agency to have its lawyers represent the utility in one of its rate cases.  Staff counsel 

and the counsel working in the AG’s office are not available to be retained by a utility to 

represent the utility in its rate case at any price.  Thus, even if the compensation of such 

governmental attorneys was equivalent to what would be charged for their services, retaining 

such lawyers is not an option available to utilities, and therefore their compensation is not an 

appropriate factor to consider in determining what rates would be just and reasonable for a utility 

to pay for its rate case counsel. 

 Also, the AG fails to address the fact that when a government agency is able to recover 

its attorneys’ fees as a result of a fee-shifting provision in a contract or statute, the hourly rate for 

the government’s attorneys is not determined based on their salaries or wages, but rather, what 

the market rates would be for those attorneys if they were in private practice.  See City of 

Chicago v. Illinois Commerce Comm’n, 187 Ill. App. 3d 468, 470-72 (1st Dist. 1989).  This legal 

principle further demonstrates that market rates for attorneys should be the keystone for 

assessing whether the rate charged by an attorney is just and reasonable, and undermines the 

AG’s proposal. 

 Finally, while the AG also attempts to rely upon the principle that utility rates should be 

“least cost” in support of its proposal (AG/CUB BoE at pp. 19-20), the AG fails to explain how 

this principle can somehow trump the standard of “justness and reasonableness” established by 

the General Assembly for determining whether rate case expenses are recoverable in  

Section 9-229 of the Act.  Furthermore, the Commission has made it clear that “least-cost” 

service does not mean “the most simple, basic and cheapest” service.  See In re Commonwealth 

Edison Co., ICC Docket No. 07-0566 (Order Sept. 10, 2008).  Consequently, the attorneys’ fees 
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paid by a utility need not be the cheapest attorneys’ fees possible in order to be assessed as just 

and reasonable by the Commission under Section 9-229. 

 The Commission, therefore, should reject the AG’s request that the Draft Rule include 

the compensation of governmental lawyers as a factor for determining whether attorneys’ fees 

for which rate case expense recovery is sought by a utility are just and reasonable. 

V. The Draft Rule’s New Provisions Concerning Materials Withheld from Disclosure 
on Privilege Grounds Would Not Improperly Shift the Burden of Proof or Violate 
Section 10-101 of the Act (Section ___.400: Compensation Costs Support Disclosure) 

 MidAmerican in its Brief on Exceptions (at p. 13) raises a valid concern with respect to 

the Proposed Order’s recommendation to add new subsections (b) and (c) to Section ___.400 of 

the Draft Rule.  MidAmerican’s concern is that by adding these provisions, the Draft Rule might 

be interpreted as precluding other remedies currently available to utilities with respect to 

privileged materials before the Commission.  To address this concern, Peoples Gas proposes that 

a new subsection (d) be added to the Draft Rule to clarify that nothing in this section of the Draft 

Rule is intended to change or otherwise preclude existing remedies available with respect to 

privileged materials: 

(d)   Nothing in this Section is intended to preclude or otherwise 
change any other protections or rights existing under the 
Commission’s Rules of Practice, the Illinois Code of Civil 
Procedure, the Illinois Rules of Evidence and/or any other 
applicable Illinois law with respect to privileged information or 
documents. 

 Further, contrary to AG/CUB’s arguments, the Proposed Order’s recommended new 

provisions do not change who has the burden of proving whether materials are privileged, and 

thus not subject to being produced in response to discovery or otherwise disclosed.  As noted in 

the Proposed Order, these provisions merely restate well-established law concerning parties’ 

rights in discovery disputes regarding privileged information.  (Proposed Order at p. 30)  



 

10 
 

Moreover, AG/CUB’s argument confuses the Commission’s typical procedure for what must 

take place before materials claimed to be confidential or proprietary can be withheld from public 

disclosure with those for documents or information claimed to be privileged, and thus not 

discoverable.  Section 10-101 of the Act, which discusses all evidence presented at a hearing 

becoming part of the public record, is not applicable to material for which a claim of privilege is 

upheld, as such privileged material will not be produced in response to discovery requests and 

never presented as evidence at a hearing.  Indeed, Section 200.700 of the Commission’s Rules 

recognizes this fact, providing that “no matter coming within attorney-client privilege shall be 

included in the record in a contested case or licensing proceeding.”  83 Ill. Admin. Code § 

200.700(b). 

 Accordingly, for these reasons, the Commission should reject AG/CUB’s objections to 

the Proposed Order’s recommendation to add subsections (b) and (c) to Section ___.400 of the 

Draft Rule, and adopt Peoples Gas’ proposed new subsection (d) set forth above to address the 

concern raised by MidAmerican in its Brief on Exceptions. 

REQUEST FOR ORAL ARGUMENT 

 As explained in Peoples Gas’ Brief on Exceptions (at p. 20), the Commission should hear 

oral argument in these dockets prior to issuance of the final order pursuant to 83 ILCS 

200.850(a)(3).  Holding oral argument will provide an opportunity for the Commission to gain a 

better understanding of the important legal and policy issues at stake in establishing a rule for 

recovery of rate case expenses, including the fundamental issue of whether Section 9-229 and the 

People ex rel. Madigan case have substantively changed what may be recovered as rate case 

expense (e.g., the incremental costs incurred by a utility for using its employees or an affiliate’s 
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employees to prepare and litigate a rate case), as opposed to how the Commission is to assess the 

justness and reasonableness of those costs for which rate case expense recovery is sought.      

CONCLUSION 

For the foregoing reasons as well as those set forth in their Brief on Exceptions, their 

separate simultaneously filed Exceptions to the Proposed First Notice Order, appearing of record, 

or reflected in the Initial Joint Comments of Utility Stakeholders to the Staff Proposed Draft 

Rule on Rate Case Expenses filed on October 31, 2012, Initial Brief of Utility Stakeholders 

Relating to Staff Proposed Draft Rule on Rate Case Expenses filed on January 18, 2013, and 

Reply Brief of Utility Stakeholders Relating to Staff Proposed Draft Rule on Rate Case Expenses 

filed on February 14, 2013, The Peoples Gas Light and Coke Company and North Shore Gas 

Company respectfully request that the Commission adopt the Peoples Gas’ Exceptions and enter 

findings and make conclusions on all uncontested and contested issues consistent with the 

Peoples Gas’ positions stated herein regarding the evidence in the record and the applicable law.  

Further, the Peoples Gas respectfully request that the Commission hold oral argument on the 

issues raised in this Reply Brief on Exceptions and in its Brief on Exceptions. 

 




