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AMENDED BRIEF ON EXCEPTIONS OF AMEREN ILLINOIS COMPANY 

 

ORAL ARGUMENT REQUESTED 

 

Ameren Illinois Company d/b/a Ameren Illinois (“AIC” or “Company”) submits these 

exceptions to the Administrative Law Judge‟s Proposed First Notice Order issued on April 30, 

2013 and the Draft Rule on Rate Case Expense issued as an appendix to the Proposed Order on 

May 1, 2013.  Appendices A and B to this brief set forth AIC‟s proposed exceptions language to 

the Proposed Order and Draft Rule, respectively, in legislative format.
1
 

Pursuant to 83 Ill. Adm. Code 200.850(a), AIC respectfully requests that oral argument 

be held in this proceeding.  AIC submits that the Commission would benefit from oral argument 

on the Draft Rule, and it would provide the Commission with an additional opportunity to seek 

input from the parties regarding the rule promulgated as a result of this process. 

I. INTRODUCTION 

 

AIC agrees that for purposes of this rulemaking, “The goal here is to provide a 

methodology for documentation that expenses incurred on a rate case are just and reasonable.”  

(Proposed Order, p. 4 (emphasis added).)  The draft rule presented by the Utility Stakeholders 

served that end by establishing a process for getting rate case expense evidence into the record, 

                                                 
1
 The Proposed Order and Draft Rule were issued in “redline” format.  For the sake of clarity, the ALJ‟s redlined 

revisions in the Proposed Order are indicated in blue text in Appendix A; AIC has incorporated the ALJ‟s redlined 

revisions to the Draft Rule, and is submitting its exceptions language to a “clean” version of it in Appendix B. 
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thus allowing the Commission to “specifically assess” and “expressly address” this evidence in 

its final orders.  See 220 ILCS 5/9-229; (Util. Reply Br., Appx. A (Feb. 14, 2013).)  The 

Proposed Order‟s Draft Rule, however, strays too far from the original purpose of this 

proceeding.  Instead of focusing on guidelines for the Commission to “specifically assess” rate 

case expense and “expressly address” this issue in its final orders, the Proposed Order attempts to 

impose a “one size fits all” standard for pre-judging the “justness and reasonableness” of rate 

case expense in all future proceedings.  Both the Proposed Order and the Draft Rule should be 

modified consistent with these exceptions. 

II. EXCEPTIONS 

 

A. Exception 1: Proposed Order Section II, “Background” 

 

The Proposed Order‟s discussion of People ex rel. Lisa Madigan v. Illinois Commerce 

Commission
2
 is both incomplete and inaccurate.  It is incomplete because the discussion does not 

address the court‟s holding.  It is inaccurate because the court did not suggest, let alone hold, that 

the Commission is “required” to approach its determination of the justness and reasonableness of 

rate case expense in the same way civil trial courts approach awards of attorneys fees. 

Understanding the true import of Madigan requires consideration of how the Commission 

approached rate case expense prior to enactment of Section 9-229.  In the “old days,” Staff 

testimony would include a discussion of all of the things Staff looked at to form an opinion on 

the reasonableness of the utility‟s requested level of rate case expense.  For the most part, this 

was limited to outside counsel invoices, and perhaps engagement letters or budgets.  Staff 

testimony would typically indicate that Staff reviewed invoices for such-and-such period, but 

very rarely would Staff actually attach the invoices to its testimony, unless something in an 

                                                 
2
 2011 IL App (1st) 101776 (1st Dist. Dec. 9, 2011), reh’g denied (Apr. 11, 2012), appeal denied, 366 Ill. Dec. 75 

(Sept. 26, 2012), hereinafter, “Madigan”. 
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invoice was the subject of dispute.  Utility witnesses were not prone to attaching invoices to their 

testimony, either, or otherwise formally introducing documentation of rate case expense into the 

evidentiary record, because parties saw no need for the utility to do so.   So the Commission 

rarely (if ever) had the benefit of looking at actual invoices, engagement letters or other 

documentation in arriving at its decision on rate case expense.  The Commission would base its 

decision on the testimony and arguments of the parties, without necessarily reviewing the 

underlying information relied on by the parties.  See, e.g., Cent. Ill. Light Co., Dockets 07-0585-

0590 (cons.), Order pp. 108-09 (Sept. 24, 2008). 

The gist of Madigan is that the old way of doing things is not good enough under Section 

9-229.  The court acknowledged that “[g]enerally, the Commission is not required to cite 

evidence in its findings, but instead „must make findings in support of its decision, and support 

for the findings must exist in the record.‟”  Madigan, ¶ 39 (citation omitted).  As just mentioned, 

this is how rate case expense used to be determined.  If Staff testimony said that rate case 

expense was just and reasonable, the Commission could cite this testimony and its decision 

would be upheld.  There was no need for the Commission to cite, let alone review, whatever 

evidence Staff relied on in reaching its conclusion.  But not anymore.  “Section 9-229 created a 

requirement for more specific findings,” according to the Madigan court.  Id. ¶ 47.  “Under 

section 9-229, the Commission is required to „specifically assess the justness and 

reasonableness‟ of „any amount‟ paid by the utility for legal and expert fees and the Commission 

must „expressly address‟ this issue in its order.”  Id. (quoting 220 ILCS 5/9-229). 

This finding leads to the next question: what does “specifically assess” and “directly 

address” mean?  At a minimum, it means the Commission must provide “a more detailed finding 

than what is generally required of the Commission . . . .”  Id.  For the Commission to say it 

Attachment 1



 

4 

reviewed “numerous data requests” without describing what these data requests stated is not 

good enough.  Id. ¶ 49.  Relying on a one page spreadsheet “which simply listed the full amount 

of costs incurred without any breakdown or detail to show how that amount was reached” is not 

good enough, either.  Id.  To “specifically assess” and “expressly address” means there must be 

included the record underlying documentation supporting rate case expense, and an explaination 

by the Commission in its order as to how this documentation supports the Commission‟s 

conclusion.   

In its discussion of Section 9-229, the Madigan court did not advise the Commission that 

it is “required . . . to review those fees in accordance with the standard set forth in Kaiser v. 

MEPC, 164 Ill. App. 3d 978, 984, 518 N.E.2d 424 (1
st
 Dist. 1987) and Fitzgerald v. Lake Shore 

Animal Hospital, Inc., 183 Ill. App. 3d 655, 661 539 N.E.2d 311 (1
st
 Dist. 1989).”  (Proposed 

Order, pp. 2-3.)  To the contrary, the court acknowledged that “[t]he setting of utility rates is a 

legislative function, not judicial, with the Commission acting as the fact-finding body.”  

Madigan, ¶ 6.  In deciding issues of fact, “courts appreciate that agencies can make informed 

judgments upon the issues, based upon their experience and expertise and this policy is 

consistent with the principle that administrative agencies must have wide latitude to adopt 

regulations reasonably necessary to effectuate their statutory functions.”  Id.  (quotations 

omitted).  It is in the context of these principles that the Madigan court cited Kaiser and 

Fitzgerald—as sources of “guidance to the Commission and the parties to comply with section 9-

229.”  Id. ¶ 52.  Nothing in the opinion suggests the cited cases should have any bearing outside 

the remand proceeding in the specific case under review.  Indeed, had the court intended its 

“guidance” to mean that the Commission must apply all of the factors discussed in these civil 

cases to all utility rate cases, it chose an implausibly vague way of saying so.   
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Read in its appropriate context, all the Madigan court said is that the Commission cannot 

“specifically assess” legal fees without receiving record evidence of basic information such as 

the services performed, who performed them, how much time was spent, and the hourly rate 

charged.  Id. ¶ 51.  If this evidence throws any “red flags,” the Commission may consider 

additional factors such as the skill of the attorneys, novelty and complexity of issues, usual and 

customary charges, and so forth.  Id.  To construe the court‟s flexible “guidance” as a rigid 

mandate is to read far more into the opinion than what was intended.  

The Commission recently applied the foregoing analysis in the remand proceeding 

initiated by Madigan.  On remand, the Commission found the utility‟s originally requested level 

of rate case expense just and reasonable.  But this time, it cited record evidence supporting its 

decision: 

The Commission Staff has investigated the bases for that projected level of 

expense, and has reviewed the substantial documentation of the expense existing 

in the record of this proceeding prior to remand and as provided by IAWC on 

remand, as described above. Aided by the investigation undertaken by the 

Commission Staff, the Commission has considered the costs expended by IAWC 

to compensate attorneys and technical experts to prepare and litigate this rate case 

proceeding, and the other evidence presented, in assessing the justness and 

reasonableness of the amount expended by IAWC to compensate attorneys and 

technical experts to prepare and litigate its general rate case filing. As a result of 

this assessment, the Commission determines that the amount included as rate case 

expense in the revenue requirement of $2,339,496 for IAWC are just and 

reasonable pursuant to Section 9-229 of the Act.  

 

Ill.-Am. Water Co., Docket 09-0319, Order on Remand, p. 16 (May 15, 2013) (emphasis added).  

The Commission also addressed, “for the purposes of [the] remand proceeding,” the four factors 

the Madigan court “suggest[ed] as „guidance‟” in complying with Section 9-229.”  Id., pp. 15-

16, 19.  But it acknowledged the limited application of that “guidance” beyond the remand 

proceeding.  It expressly found “in considering these four factors in this remand proceeding, the 
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Commission is not determining at this time whether or to what extent they apply in all cases in 

assessing the appropriate level of rate case expense.”  Id., pp. 19-20.    

 An erroneous read of Madigan permeates the Proposed Order.  No less than 11 times, it 

characterizes Madigan as a mandate that the Commission approach rate case expense the same 

way civil trial courts approach attorney fee awards.  (See Proposed Order, pp. 2, 3, 4, 5, 6, 26, 

27.)  The end result is a Draft Rule that would unnecessarily increase rate case expense.  

Appendix A contains exceptions language revising the Proposed Order to align with an accurate 

read of Madigan.  The exceptions language proposed is taken, in large part verbatim, from the 

Commission‟s Order on Remand in Docket 09-0319 for the sake of consistency between the 

Commission‟s orders. 

B. Exception 2: Proposed Order Section II.a, “Issues Regarding the General 

Meaning of Section 9-229 and People ex rel. Madigan” 

 

This subsection adds nothing of substance to the Proposed Order or the Draft Rule.  It 

purports to discuss the “general meaning” of Section 9-229; in particular, whether the statute 

establishes a “substantive standard that is different from which  the Commission has employed in 

the past . . . .”  (Proposed Order, p. 3.)  But it never really gets around to answering this question.  

Nor need it.  As discussed, the Madigan court already answered it.  (See supra II.A.)  This 

subsection also inaccurately discusses Madigan, twice stating that the decision “requires” the 

Commission to observe civil fee-shifting cases.  (Proposed Order, p. 4.)  Again, Madigan does 

not.  (See supra II.A.)  The subsection should be deleted in its entirety.  The proposed deletion is 

reflected in the exceptions language contained in Appendix A.  
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C. Exception 3: Proposed Order Section III.a, “Section .20 Scope,” Subsection 

“Analysis and Conclusions” 

 

C. This section addresses the recoverability of internal utility costs.  According 

to the Proposed Order, those costs are not recoverable as rate case expense.  

(Proposed Order, p. 2.)  It is one thing to say that internal expenses incurred 

by the utility in litigating a rate case are not recoverable under Section 9-229.  

But to the extent the Proposed Order concludes that internal utility expenses 

are not recoverable at all, this is plainly wrong.  The Commission‟s post-

Madigan orders have allowed recovery of internal rate case costs as part of 

the utility‟s operating expenses.  See, e.g., Ill.-Am. Water Co., Order on 

Remand, pp. 16, 17 (May 15, 2013) (“specifically find[ing]” just, reasonable 

and recoverable as rate case expense “the incremental cost of Service 

Company and temporary personnel to prepare the rate case filing and 

respond to data requests.”); Ill.-Am. Water Co., Docket 11-0767, Final Order, 

p. 55 (Sept. 19, 2012) (approving rate case expense recovery of “Service 

Company labor included in rate case expense [that] reflects the cost of 

services which are incremental to normal job duties and are services which 

would not be performed but for the filing of this rate case”).  Because this 

issue affects other utilities more than it does AIC, however, AIC will defer to 

those utilities to explain the Proposed Order‟s errors.  Appendix A contains 

exceptions language correcting the errors.  Appendix B contains 

corresponding exceptions language to the Draft RuleException Withdrawn. 

 

D. Exception 4: Proposed Order Section III.c, “Section .200(a) Different 

Standards for Flat Fee Contracts,” Subsection “Analysis and Conclusions” 

 

Here, the Proposed Order modifies the Draft Rule to require utilities to produce 

timekeeper records for outside counsel work performed under a flat fee agreement.  (Proposed 

Order, p. 10; Draft Rule § __.200(a)(2), (4).)  If this rule is adopted, the Commission may never 

again see another flat fee arrangement.  This is surely not in the ratepayers‟ best interests.  No 

one can fairly dispute that alternative fee arranagements provide better opportunities for the 

utility to manage its rate case expense.  

The Draft Rule more or less seeks to regulate law firms vicariously through their utility 

clients.  To a certain extent this is fair game, at least with respect to hourly rate engagements.  If 

a utility pays outside counsel on an hourly basis, the Commission is entitled to know the hourly 

rate, the number of hours worked and what was done during those hours.  A flat fee arrangement 
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realigns the risks to the law firm associated with the number of hours to be worked on a matter. 

And a significant motivation in agreeing to a flat fee is for the utility and law firm to avoid the 

administrative time and expense associated with tracking, recording, billing and collecting at 

fixed hourly rates.  In short, keeping track of time as if the engagement were being billed hourly 

defeats the purpose of a flat fee agreement. 

The Proposed Order posits that it is “doubtful that Outside Counsel attorneys are not 

keeping track of their hours, if, for no other reason than to make sure that the law firms are not 

losing money pursuant to the terms of the flat fee agreement.”  (Proposed Order, pp. 9-10.)  It 

then takes this one step further, stating, “[e]ven if these attorneys were not keeping time sheets 

for internal purposes within their law firms, requiring them to keep these records is not 

unreasonable . . . .”  (Id., p. 10.)  Notably, there is no evidence in the record to support these 

allegations.  Moreover, there is nothing in the record to suggest that whatever information the 

law firm maintains will be probative of anything.  A law firm‟s profitability is not at issue in 

determining whether amounts paid by a utility-client are just and reasonable. 

 The Draft Rule is also problematic in that it purports to require the utility to turn over law 

firm “time sheets.”  (Proposed Order, p. 11; Draft Rule § __.100.)  The proposed definition of 

“time sheet” is not particularly helpful, since lawyers may keep track of their time in many 

different ways, some of which do not necessarily involve “contemporaneously-executed” 

information in the form of a “document.”  (See id.)  Whatever method a lawyer uses to keep 

track of time eventually makes its way onto an invoice, and it is the invoice that is sent to the 

client for payment.  In AIC‟s experience, it is unheard of for lawyers to send raw time sheets to 

Attachment 1



 

9 

clients, especially since what is reflected in a timesheet is not necessarily what is billed to the 

client.
3
  

 This section of the Proposed Order should be revised consistent with the exceptions 

language contained in Appendix A.  Appendix A also contains a summary of the utility‟s 

position on this issue, which has been omitted from the Proposed Order.  Corresponding 

exceptions language to the Draft Rule is contained in Appendix B. 

E. Exception 5: Proposed Order Section III.d, “Sections .200 and .300: Use of 

the Words „Necessary‟ and „Necessity,‟” Subsection “Analysis and 

Conclusions” 

 

Here, the Proposed Order replaces the terms “reasonable” and “reasonableness” with 

“necessary” and “necessity” in references to outside counsel and expert work in the Draft Rule, 

despite Staff and the utilities‟ proposals to the contrary.  (Proposed Order, pp. 11-12; Staff 

Proposed Draft Rule on Rate Case Expense (Jan. 18, 2013); Util. Reply Br., Appx. A (Feb. 14, 

2013).)  AIC does not wish to belabor the point of whether “reasonable” legal or expert work 

also means “necessary” work.  To a large degree the terms are inter-related.  But the legislature‟s 

choice of words has consequences—consequences which the Proposed Order seems to ignore. 

The Proposed Order‟s reasoning for the substitution is that the term “reasonable” is 

already in Section 9-229.  (Proposed Order, p. 13.)  That is precisely the point.  As the Utility 

Stakeholders explained in brief (Util. Cmts, p. 5 (Oct. 31, 2012)), the legislatively mandated 

standard for rates generally under Section 9-201 and for rate case expenses specifically under 

Section 9-229 is “just and reasonable.”  220 ILCS 5/9-201(c), 9-229.  The law prohibits the 

Commission from adopting a rule that changes this.  See People ex rel. Birkett v. Dockery, 235 

                                                 
3
 Certain participants in this proceeding no doubt harbor a belief that outside law firms are always pushing the 

envelope to get clients to pay for work that was not performed.  The undersigned cannot speak for the entire legal 

profession, but we can say for our own sake that 99 times out of 100, if there is a difference between the amount of 

time recorded and the amount billed to the client, it is because the amount billed is less. 
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Ill. 2d 73, 81 (2009) (“It is a cardinal rule of statutory construction that we cannot rewrite a 

statute, and depart from its plain language, by reading into it exceptions, limitations or conditions 

not expressed by the legislature.”). 

The Proposed Order nevertheless defends use of the term “necessary” as it relates to legal 

and expert services because civil courts evaluating attorney fee awards consider whether the 

attorney‟s work “advance[s] the litigation.”  (Proposed Order, p. 13.)  While a civil court may 

determine whether attorney work related to a distinct claim on which a plaintiff prevailed 

“advanced the litigation,”
4
 that is not the case in rate proceedings under the Act.  Utilities do not 

pursue individual claims or counts on which they affirmatively win or lose.  And thus the Draft 

Rule begs the question: just how will the Commission make the after-the-fact determination in a 

rate case that particular work was “necessary” to the prosecution of the case or in “advancing” it?  

AIC would also point out that the Proposed Order‟s Draft Rule continues to use the term 

“reasonable” despite the Proposed Order‟s defense of the term “necessary.”  (See, e.g. Draft Rule 

§§ __.200(a)(5), __.200(b)(5), __. 200(c)(vi), __.300 (title), __300(b)(10).)  To make the Draft 

Rule consistent with Section 9-229‟s “just and reasonable” standard, the term “reasonable” 

should be used throughout.  Appendices A and B contain proposed exceptions language toward 

that end. 

 This section of the Proposed Order also adds another factor to the Draft Rule for 

determining the reasonableness of legal or expert fees: “[t]he reasonableness of the amount of 

time taken to perform a task.”  (Proposed Order, p. 14, Draft Rule § __.300(b)(10).)  While AIC 

                                                 
4
 Here, the Proposed Order relies on Dupuy v. McEwen, 648 F. Supp. 2d 1007 (N.D. Ill. 2009).  That case is 

inapposite.  Dupuy concerned a request for attorneys‟ fees pursuant to 42 U.S.C. § 1988 (“Proceedings in 

vindication of civil rights”), which expressly “permits courts to award „a reasonable attorney‟s fee‟ to the „prevailing 

party‟ in a § 1983 [civil rights] action.”  Dupuy, 648 F. Supp. 2d at 1015, 1023 (“The statute at issue here allows a 

court to award „a reasonable attorney‟s fee‟ to „the prevailing party.‟”)  To determine whether and to what extent 

plaintiff was a “prevailing party” under § 1988, the Dupuy court engaged in an analysis of plaintiff‟s success on 

each of his claims against the defendant.  Id. at 1026-28 (relying on Hensley v. Eckerhart, 461 U.S. 424 (1983)).   
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does not dispute that the time expended for attorney and expert services is a relevant factor in 

determining the reasonableness of the associated cost, the Proposed Order‟s commentary about 

evidence that might be used to satisfy this factor is problematic.   

The Proposed Order suggests that “The Utilities‟ Outside Counsel and Outside Technical 

experts should be able to satisfy this requirement by articulating briefly, in their documentation, 

the reason why a task took a long period of time.  (e.g., difficulties in reaching witnesses 

regarding scheduling, resulting in hours spent scheduling; lengthy legal research required for a 

brief).”  (Proposed Order, p. 14.)  This is an impossibly vague and subjective standard for a rule, 

as it begs the questions—“a long period of time” to whom?  And what is a “long period of time” 

for a particular task?  To require that every time entry explain why every task took as long as it 

did is to require additional time and effort that ratepayers ultimately will pay for, and for no 

benefit.    

Exceptions language for this section of the Proposed Order is included in Appendix A.  

Corresponding revisions to the Draft Rule are proposed in Appendix B. 

F. Exception 6: Proposed Order Section III.g, “New Section .200(c)(vi): 

Inclusion of Expert/Attorney Affidavits” 

 

The Proposed Order adds a new section to the Draft Rule “intended to reflect the 

requirements” of civil fee-shifting case law not applicable here: the requirement that outside 

counsel and technical experts submit an affidavit attesting to the justness and reasonableness of 

their fees.  (Proposed Order, p. 19; Draft Rule § __.200(c)(vi).)  The requirement is unnecessary 

for a number of reasons.   

First, related to lawyers at least, those professionals have an ethical duty to charge their 

clients reasonable fees.  Ill. R. Prof‟l Conduct 1.5(a).  Asking lawyers to attest to performance of 

their ethical duty is superfluous.   
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Second, whether fees are “just and reasonable” ultimately is a conclusion the 

Commission must make.  220 ILCS 5/9-229.  Simply because an attorney or expert executes an 

affidavit asserting its fees are “just and reasonable” does not make it so.  The Commission still 

has to review documentation of rate case expense and make its own determination.   

Third, the Proposed Order‟s new requirement here (again) will unnecessarily increase 

rate case expense.  The utilities will have to compensate their counsel and experts to prepare the 

affidavits, or will have to hire another law firm or expert firm to prepare an affidavit attesting to 

rates for comparable services in “that area of practice or technical area.”  (Proposed Order, p. 19; 

Draft Rule § __.200(c)(vi).)  But for all this expense, the Commission ends up with a piece of 

paper that it cannot rely on to avoid its own duty of determining what is just and reasonable. 

This section of the Proposed Order, and the corresponding section of the Draft Rule, 

should be deleted in their entirety.  Exceptions language reflecting the deletions are included in 

Appendices A and B. 

G. Exception 7: Proposed Order Section III.h, “Staff‟s Draft of Section .200(d) 

Requiring a Utility Representative Affidavit” 

 

A technical correction to this section of the Proposed Order is necessary to reflect that the 

Proposed Order‟s new attorney affidavit requirement (Proposed Order, p. 19; Draft Rule § 

__.200(c)(vi)) should be deleted.  (See supra II.F.)  Exceptions language is included in Appendix 

A. 

H. Exception 8: Proposed Order Section III.i, “Inclusion of Section .200(b)(2) as 

Modified, (Now Section .200(b)(3)) Even Though Internal Utility 

Expenditures are Excluded from the Rule” 

 

Versions of the draft rule proposed by Staff and the utilities contemplated recovery of 

rate case costs associated with the services of utility employees consistent with Commission 

practice to date.  According, those versions necessarily required utilities to furnish information in 

Attachment 1



 

13 

support of those costs.  (Staff Proposed Draft Rule on Rate Case Expense, § __.200(b)(2) (Jan. 

18, 2013); Util.  Reply Br., Appx. A, § __.200(b)(2) (Feb. 14, 2013).)  The Proposed Order 

concludes, incorrectly, that utility employee rate case costs are not recoverable as rate case 

expense.  (Proposed Order, p. 7; supra II.C.)  Nevertheless, the Proposed Order‟s Draft Rule still 

requires utilities to gather and furnish information about expenses the order and rule preclude 

them from recovering.  (Proposed Order, p. 23; Draft Rule § __.200(b)(3).)  The explanation for 

this now superfluous requirement is that it will “ensure that the bills for Outside Counsel/Outside 

Technical Experts do not bill for services performed by utility employees in furtherance of a rate 

case.”  (Proposed Order, p. 23.)  But the very next section of the Proposed Order‟s Draft Rule 

already provides that assurance.  It requires the utility to provide an explanation of the “process 

[sic], procedures and controls” it has in place to ensure its outside attorney and expert‟s bills are 

“not redundant.”  (Draft Rule § __.200(b)(4).)  Draft Rule Section __.200(b)(3) is another 

example of a well-intentioned requirement that will only serve to increase rate case expense. 

Because the Draft Rule should encompass utility employee rate case costs consistent with 

Commission practice, see supra II.C, former Section __.200(b)(2) should be retained as 

originally proposed by Staff with the Utility Stakeholders‟ modifications.  If, however,  the 

Commission adopts the Propose Order‟s conclusion that such rate case costs are not recoverable 

as rate case expense, then new Section __.200(b)(3) in the Draft Rule should be deleted in its 

entirety.  Alternate exceptions language to the Draft Rule is included in Appendix B.  Deletion of 

this unnecessary section of the Proposed Order is reflected in Appendix A. 

I. Exception 9: Proposed Order Section III.j, “Sections .300(b)(2) and (b)(2)(9): 

Use of the Term „Outside‟ in Connection with Attorney‟s Fees and Expert 

Witness Fees,” Subsection “Analysis and Conclusions” 
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A technical correction to this section is necessary to reflect that the Proposed Order‟s new 

attorney affidavit requirement (Proposed Order, p. 19; Draft Rule § __.200(c)(vi)) should be 

deleted.  (See supra II.F.)  Exceptions language is included in Appendix A. 

J. Exception 10: Proposed Order Section III.k, “New Section .300(a): Inclusion 

of a Provision Requiring Attorney Review of Rate Case Expense” 

 

The Proposed Order adds another new requirement here: “Rate case expenses shall be 

addressed in the attorney review in post-trial briefs.”  (Proposed Order, p. 25; Draft Rule § 

__.300(a).)  It is not clear what the provision requires or what it means the utility and its counsel 

are supposed to do.  The Proposed Order says, “While expert analysis can provide very valuable 

input to the attorneys regarding these [rate case] expenditures, the „bottom line‟ in cases 

evaluating these fees is done in briefing.”  (Proposed Order, pp. 27-28.)  The problem is that the 

Commission must base its conclusions on the record evidence.  5 ILCS 100/10-35(c) (“Findings 

of fact shall be based exclusively on the record evidence and on matters officially noticed.”)  See 

also ILCS 5/10-103; 220 ILCS 5/10-201(e)(iv)(1).  And arguments of counsel in brief are not 

evidence.  Johnson v. Lynch, 66 Ill. 2d 242, 246 (“The argument of counsel cannot be considered 

evidence . . . .”).   

Utility counsel will undoubtedly continue to address rate case expense in post-hearing 

briefs, just as they have always done.  But the Proposed Order suggests that an “attorney review” 

is now also required, and it is not clear what this is supposed to mean.  There is no reason this 

section of the Proposed Order or its vague new requirement in the Draft Rule should remain.  

Exceptions language recommending wholesale deletion of both is included in Appendices A and 

B. 

K. Exception 11: Draft Rule Technical Corrections 
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Certain technical corrections to the Draft Rule are necessary for the sake of internal 

consistency and to correct typographical and formatting errors contained in the rule.  Appendix B 

reflects these technical corrections. 

III. CONCLUSION 

 

The Proposed Order reaches far beyond the original purpose of this rulemaking, and its 

Draft Rule far beyond a means of ensuring the evidentiary records in rate cases include 

documentation to allow the Commission to “specifically assess” and “expressly address” the 

justness and reasonableness of rate case expense consist with its obligations under Section 9-229.  

The Proposed Order‟s Draft Rule creates more problems than it solves.  The Commission should 

not adopt it.  It should revise both the Draft Rule and the Proposed Order consistent with these 

exceptions. 
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EXCEPTIONS OF AMEREN ILLINOIS COMPANY 

TO PROPOSED FIRST NOTICE ORDER 
 

Ameren Illinois Company d/b/a Ameren Illinois (“AIC”) respectfully submits the 

following Exceptions to the Administrative Law Judge’s Proposed First Notice Order issued on 

April 30, 2013, containing suggested replacement language in legislative format, pursuant to 

Section 200.830 of the Commission’s Rules of Practice, 83 Ill. Admin. Code 200.830, and the 

briefing   schedule  established  by   the   ALJ.      Supporting  argument  is   found   in   AIC’s 

simultaneously filed Brief on Exceptions. 
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Exception 1: Proposed Order Section II, “Background” (Proposed Order, pp. 1-3) 
should be modified as follows, as discussed in Section II.A of the accompanying 
Brief on Exceptions: 

 

For the sake of consistency between Commission orders, this exceptions language is 
taken nearly verbatim from the Commission’s Order on Remand in Docket 09-0319. 
See Ill.-Am. Water Co., Docket 09-0319, Order on Remand, pp. 1-3, 15-20 (May 15, 
2013). 

 

II.       Background 
 

* * * 
 

Subsequent to the commencement of the instant docket, the Appellate Court 
issued its opinion in People ex rel. Madigan v. Ill. Commerce Comm., 2011 IL App. (1st) 
101776, 964 N.E.2d 510.   In that case, the Commission  had found in the proceeding 

below  that  Illinois-American  Water  Company‟s  (“IAWC”)  requested  level  of  rate  case 

expense of $2,339,496 was just and reasonable within the meaning of Section 9-229. 

Specifically, the Commission found, in part: 
 

Regarding  other  rate  case  expenses,  including  legal  expenses,  the 

Commission agrees with the conclusion of Staff, which entered into evidence 

numerous data request responses it reviewed in its assessment of fees to 

attorneys and technical experts, that the Company„s rate case expenses are 

just and reasonable within the meaning of Section 9-229 of the Act, 220 ILCS 

5/9-229. The record shows that the services were reasonably necessary in 

the  preparation   and  presentation   of  the  case,  and  that  the  Company 

undertook  reasonable  measures  to control the costs. Thus, while  lowering 

rate case expenses  is a desirable  goal, the record  supports  the inclusion, 

rather than disallowance, of the expenses proposed by IAWC. 
 

Ill.-Am. Water Co., Docket 09-0319, Order, p. 80 (Apr. 13, 2010).  Among other issues, the 

AG sought appellate review of the Commission‟s finding on rate case expense, on the basis 

the Commission failed to properly assess IAWC‟s expenditures for attorney and expert fees 

in its written order, pursuant to Section 9-229. 
 

On December 9, 2011, the Appellate Court issued its Opinion. See People ex rel. 

Lisa Madigan v. Ill. Commerce Comm‟n, 2011 IL App (1st) 101776 (Dec. 9, 2011); 357 Ill. 

Dec.   831.      The   Commission‟s   findings   were   upheld,   except   with   respect   to   the 

Commission‟s rate case expense finding under Section 9-229.  The Court held, “Under our 

interpretation  of  section  9-229,  the  Commission‟s  conclusion  lacked  sufficient  detail  to 

comply with the statute.  Accordingly, we remand the order to the Commission for additional 

findings on the issue of legal and expert fees as required under section 9-229 of the Public 

Utilities Act.” Id. ¶ 50.  The Court expressly made “no finding as to the amount of attorney 

and expert fees requested . . . .” Id. ¶ 51.  The Court also noted that “cases regarding an 

award of attorneys fees can provide guidance to the Commission and the parties to comply 

with section 9-229.” Id. ¶ 52.     It “point[ed]  the Commission  to other cases involving  an 
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award  of  attorney  fees,  in  which  the  party  seeking  attorney  fees  must  specify  (1)  the 

services performed, (2) by whom they were performed, (3) the time expended, and (4) the 

hourly rate charged.” Id. ¶ 51 (citing Kaiser v. MEPC, 164 Ill. App. 3d 978, 984 (1st Dist. 

1987) and Fitzgerald v. Lake Shore Animal Hospital, Inc., 183 Ill. App. 3d 655, 661 (1st Dist. 

1989).) 
 

On  December  7,  2012,  the  Mandate  of  the  Appellate  Court  was  issued  to  the 

Commission, initiating the Docket 09-0319 remand proceeding.  Ill.-Am. Water Co., Docket 

09-0319, Mandate of the Court (filed Dec. 10, 2012).  In the remand proceeding, IAWC 

submitted the testimony of its Manager, Rates and Regulation who has extensive rate case 

experience and is familiar with the rates charged by counsel and consultants in rate cases, 

the level and scope of work anticipated, and resultant budgeted level of expense.   Ill.-Am. 

Water Co., Docket 09-0319, Order on Remand, pp. 2-3 (May 15, 2013).  Staff submitted 

testimonies of three witnesses in the Commission‟s Financial Analysis Division—a Rate 

Analyst,  Senior  Financial  Analyst,  and  Accountant.    Id., p. 2.   (The  AG  did  not submit 

testimony.   Id., p. 15.)   After the evidentiary  hearing,  the parties  filed an “Agreed  Draft 

Order” for the Commission‟s consideration.  Id., p. 3. 
 

On May 15, 2013, the Commission issued its Order on Remand.   The Commission 

again found the utility‟s requested level of current rate case expense of $2,339,496 just and 

reasonable pursuant to Section 9-229.  Id., p. 16.  Specifically, it found: 
 

IAWC has submitted further documentation and explanations in testimony on 

remand  supporting  the  projected  level  of  each  component  of  rate  case 

expense reflected on IAWC‟s Schedule C-10 (First Revised) (IAWC Ex. 1.01- 

RM).   The Commission  Staff has investigated  the bases for that projected 

level of expense, and has reviewed the substantial documentation of the 

expense existing in the record of this proceeding prior to remand and as 

provided by IAWC on remand, as described above. Aided by the investigation 

undertaken  by the Commission  Staff,  the Commission  has considered  the 

costs expended by IAWC to compensate attorneys and technical experts to 

prepare  and  litigate  this  rate  case  proceeding,  and  the  other  evidence 

presented, in assessing the justness and reasonableness of the amount 

expended by IAWC to compensate attorneys and technical experts to prepare 

and litigate its general rate case filing. As a result of this assessment, the 

Commission  determines  that the amount included as rate case expense in 

the revenue requirement of $2,339,496 for IAWC are just and reasonable 

pursuant to Section 9-229 of the Act. 
 

Id.    The Commission further concluded each component of the utility‟s projected expense 

was supported by the evidence of record and was just, reasonable, and prudent.   Id., pp. 

16-19.  The Commission also addressed the Appellate Court‟s “guidance”: 
 

the Appellate Court‟s Opinion suggested, as “guidance,” other cases involving 

an  award  of attorney  fees  in  which  the  party  seeking  attorney  fees  must 

specify (1) the services performed, (2) by whom they were performed, (3) the 
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time expended, and (4) the hourly rate charged.   The Commission observes 

that  the  documentation,   including   RFP  responses,   engagement   letters, 

invoices and data request responses included in IAWC‟s exhibits on remand 

and the testimony IAWC submitted on remand, detail the tasks performed by 

each attorney and technical expert, the individuals performing the tasks, the 

time expended by each attorney and technical expert, and the hourly rate 

charged by each attorney and technical expert. 
 

Id., pp. 19-20.   However, the Commission acknowledged  the instant rulemaking in which 

“The evidence needed to establish attorney fees and expert witness fees is being 
evaluated in that proceeding.”  Id., p. 20.  It therefore concluded, “in considering these 
four factors in this remand proceeding, the Commission is not determining at this time 
whether or to what extent they apply in all cases in assessing the appropriate level of 
rate case expense.” Id. 

 

the AG argued that the amount that the utility recovered in legal fees, which is a 
part of rate case expense, was unreasonable because the legal fees increased more 
than 43% over the legal fees that were requested in that utility‟s previous rate case. 
Noting that the record contained little evidence substantiating what these attorneys 
actually did to earn a sum in excess of $900,000, the Appellate Court ruled that Section 
9-229 of the Act required the Commission to “expressly address” this issue.   In so 
ruling, the Appellate Court stated that the documents submitted by the utility (and 
entered into evidence) did not state what tasks were performed by which attorneys. 
Rather, generic amounts and generic line items were listed as to the number of hours 
spent on the case and the attorneys‟ rates. The Appellate Court also noted that the final 
Commission order merely concluded that these expenses were just and reasonable 
because they were “reasonably necessary” in the preparation and presentation of the 

case. People ex rel. Madigan, 2011 IL App. (1st) 101776 at 21-25. 
 

Because the Commission order lacked an explanation or discussion regarding 
rate case expense, the Appellate Court concluded that it did not comply with Section 9- 
229 of the Act.  It remanded this matter back to the Commission for additional findings 
on the issue of legal and expert fees pursuant to Section 9-229 of the Act.  It further 
required this Commission to review those fees in accordance with the standard set forth 

in Kaiser v. MEPC, 164 Ill. App. 3d 978, 984, 518 N.E.2d 424 (1st Dist. 1987) and 
Fitzgerald v. Lake Shore Animal Hospital, Inc., 183 Ill. App. 3d 655, 661 539 N.E.2d 311 

(1st Dist. 1989).  This standard is that the party seeking such fees must specify: (1) the 
services performed; (2) by whom they were performed; (3) the time expended, and (4) 
the hourly rate charged.  Id. at 25.  (Thus, People ex rel. Madigan requires documents 
which explain the litigation-related work performed).   It also requires specific 
Commission evaluation of attorney‟s fees and expert witness fees. 
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Exception 2: Proposed Order Section II.a, “Issues Regarding the General Meaning 
of Section 9-229 and People ex rel. Madigan” (Proposed Order, pp. 3-4) should be 
deleted in its entirety, as discussed in Section II.B of the accompanying Brief on 
Exceptions: 

 
 

 
a.  Issues Regarding the General Meaning of Section 9-229 and People 

ex rel. Madigan 
 

The Utilities argue that Section 9-229 does not impose a substantive standard 
that is different from which the Commission has employed in the past to assess whether 
rate cases expenses should be allowed.  According to the Utilities, this statute simply 
requires that an “express finding be made.”  Utility Initial Brief at 3-4.  This argument 
ignores the fact that there can be no express finding as to justness and reasonableness 
without a thorough analysis of the invoices and like evidence.  Before enactment of 
Section 9-229 of the Act, such analysis did not occur.   See, e.g., Docket 07-0241, a 
utility rate case, Final Order of February 5, 2008, at 45-46.  Additionally, this argument 
ignores what the Appellate Court ruled in People ex rel. Madigan.  There, an express 
finding was made as to justness and reasonableness.  Because there was no indication 
in the final order as to what evidence supported this finding, the Appellate Court found 
that the requisites in Section 9-229 had not been met.  The law regarding rate case 
expense has changed, due to enactment of this statute. 

 

The Utilities further argue that Kaiser and its progeny are not analogous because 
those cases involve fee-shifting.  Utility Initial Brief at 5-6.  That is, according to the 
Utilities, many of those cases involve situations where a contract or a statute requires 
one party to pay another‟s legal fees.  According to the Utilities, fee-shifting cases are 
not analogous because rate case expense involves standard operating expenses that 
are recoverable as of right by the utility.  Utility Reply Brief at 6.  This is undoubtedly 
true. 

 

What the Utilities do not seem to grasp, however, is the fact that the fee-shifting 
provisions in contracts and laws usually contain an element of fault, in that, the 
wrongdoer pays the fees of the victim.  See, e.g., 42 U.S.C. Sec. 1988 regarding 
attorney‟s fees and costs for violations of a person‟s civil rights; 15 U.S.C. Sec. 1601(a) 
regarding attorney‟s fees and costs for violations of the Truth in Lending Act; 210 ILCS 
45/3-602 regarding attorney‟s fees and costs for violations of the Nursing Home Care 
Act; 815 ILCS 137/135(b)(2) regarding attorney‟s fees and costs for violations of the 
Consumer Fraud Act; and 5 ILCS 100/10-55 for attorney‟ fees and costs for violations of 

the  Administrative  Procedure  Act.1  Here,  ratepayers  cannot  be  considered  to  be 
wrongdoers, yet, they are paying the fees for utilities through no fault of their own.  This 

 

 
1
 Federal case law is similar State case law on this issue.   For an in-depth discussion of Federal laws 

regarding  attorney‟s  fees,  see  Sisk,  A  Primer  On  Award  of  Attorney’s  Fees  Against  the  Federal 

Government, 25 Ariz. St. L. J. 733 (1993). 
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fact only heightens the amount of scrutiny that this Commission should pay to the 
amounts claimed for these fees.   It does not compel this Commission to dismiss the 
case law that People ex rel. Madigan requires the Commission to follow. 

 

Additionally, as the AG/CUB point out, a utility‟s ultimate goal is to maximize its 
profits and provide dividends to shareholders.  See, AG/CUB Initial Brief at 8.  Litigants 
in lawsuits can be, and often are, on much more of a level playing field than the 
relationship between a utility in a rate case and a member of the general ratepaying 
public. 

 

The Utilities‟ argument also seems to suggest that all utility expenditures are 
passed on to consumers.  They are not.  Only just and reasonable expenditures and 
prudently-incurred  expenditures  which  are  used  and  useful  are  passed  on  to 
consumers.  See, e.g., 220 ILCS 5/8-102; 5/9-101; 5/9-201 and 5/8-211.  The goal here 
is to provide a methodology for documentation that expenses incurred on a rate case 
are just and reasonable. 

 

The Utilities also posit the novel theory that the fee-shifting cases involve the 
“American Rule,” which is somehow implicated here.  They further maintain that the fee- 
shifting principle required by the Appellate Court in People ex rel. Madigan is not 
consistent with the fact that rate case expenses are, according to the Utilities, incurred 
for the benefit of both the utility and its customers. See, Utility Reply Brief at 6-7. 

 

This argument ignores the fact that the “American Rule” (as opposed to the fee 
structure in Great Britain where the losing party pays the winning party‟s fees) merely 
states that each party pays its/his/her attorney‟s fees, unless there is a contractual or 
statutory requirement that provides otherwise.  See, e.g., Sandholm v. Kuecker, 2012 IL 
11443, 23-25, 962 N.E. 2d 418. Here, we have a statute that requires specificity with 
regard to evidence establishing attorney‟s fees and expert witness fees, Section 9-229 
of the Public Utilities Act.  The Utilities‟ argument in this regard only highlights the fact 
that there is a need for some standards for the parties‟ and Commission Staff‟s analysis 
of the items that are included in rate case expense. 
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Exception 3: Except ion WithdrawnProposed Order Section III, “The Rule,” 
Subsection a, “Section .20 

Scope,”  Subsection  “Analysis  and  Conclusions”  (Proposed  Order,  pp.  5-7) 
should be modified as follows as discussed in Section II.C of the accompanying 
Brief on Exceptions: 
 

 

 

Analysis and Conclusions 
 

The Utilities‟ statement regarding In re Charmar Water Co. and some other rate cases is 
correct. But this does not change the fact that this Commission is now required to  abide  
by  Appellate  precedent,  which  does  not  provide  for  recovery  of  these expenses.  
See, e.g., People who Care v. Rockford Board of Educ., School Dist. No 

205, 90 F. 3d 1307, 1311-16 (7th Cir. 1996); Henry v. Webermeier, 738 F. 2d 188, 190- 

95 (7th Cir. 1984).  Also, there is no indication, from the argument presented here, that 
the legality of claiming that a utility/client„s expenses should be included in rate case 

expense was ever raised in Charmar or in any other rate case.  Moreover, in Charmar, 

the utility was unable to substantiate its claim for internal rate case expenses.2 

 

Additionally, 83 Ill. Adm. Code Sec. 285.3085 merely requires utilities to include 
schedules regarding unspecified paid overtime and other expenses in an initial rate 
case filing.  It does not state that this overtime pay or other expenses must be incurred 
by the utility/client.  Finally, as discussed later herein, in order to determine that Outside 
Counsel or an Outside Expert is not duplicating work performed by the client/utility, it 
may be necessary to examine what work was performed by the client/utility.  This 
regulation does not aid the Utilities. 
 

People ex rel. Madigan requires this Commission to apply the Kaiser v. MEPC line of 
case law to rate case expense.  Those cases do not allow compensation to the client 
(here, the utility) for work performed by that client in furtherance of litigation. (e.g., work 
performed by the client‟s inside counsel; gathering documents, interviews with outside 

counsel, depositions, trial time, etc.).  People ex rel. Madigan, 2011 IL App (1st) 

101776 at 16-17.  Not surprisingly, neither Staff nor any party cited any Appellate case 
law to support inclusion of compensation to a utility in rate case expense for work 
 

 

 

 

 

 

 
2
 Because provisions regarding the work performed by the utility/client have been eliminated, this 

Commission  need  not address  the Utilities‟  argument  regarding  inclusion  of “incremental  expenses,” 
except to note that the term “incremental”  is a specific accounting term, with which, the general public 
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would not be familiar.  See, Utility Initial Brief at 10-12.  Even if the client/utility work performed is to be 
found  ultimately  to  be  recoverable  in  rates,  this  Commission  would  decline  usage  of  an  undefined 
accounting term like “incremental.”   Also, because provisions regarding the work performed by the 
utility/client have been eliminated, the Commission need not address the Utility argument that the Rule 
should only cover rate case expense treatment where the utility in a rate case does not choose to seek 
rate case expense treatment for the work of its employees.  See, Utility Reply Brief at 13-14. 
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performed by that utility on a rate case.  Accordingly, Section .20(b) and the other 

portions of the Rule that address client expenses have been excluded from the Rule.3 

 

Also, it cannot be said that People ex rel. Madigan is inapplicable to utility/client 
expenses. In that case, rate case expenses included the utility‟s internal costs, as well 
as costs that were claimed to have been incurred by the utility‟s affiliate.  Id. at 9.  Yet, 
the Appellate Court chose to apply a line of case law that does not include internal costs 
of litigation incurred by the client. 
 

The Commission further notes that unlike the situation with outside counsel and outside  
expert witnesses, where  there  are  invoices  specifying  that litigation-related tasks 
were performed, there are no invoices for what a utility employee did to further a rate 
case litigation.  Additionally, taking the Utilities‟ argument to its logical conclusion, rate 
case expenses incurred internally by a utility could include such items as rent, utility bills, 
paper clips, and like items which are petty, and difficult to prove. 
 

Further, because utility employees would be paid for work done on a rate case or any 
other matters, there is no “expenditure” for these employees‟ time, which is required by 
Section 9-229 of the Act.  Therefore, Section 9-229 does not provide for a utility‟s 
internal expenditures that are involved in pursuing a rate case. 
 

Moreover, gGenerally, all of the items that utilities include as expended internally for 
participation in a rate case are items that the utility would not have incurred regardless 
of whether a but for the rate case existed.  Rather, they represent the incremental cost 
of utility and affiliate personnel to prepare and support the rate case filing.  See, e.g., Ill.-
Am. Water Co., Docket 09-0319, Order on Remand, p. 17 (May 15, 

2013); Ill-Am. Water Co., Docket 11-0767, Order, p. 55 (Sept. 19, 2012); In re N. Shore 
Gas Co., Dockets 11-0280/0281 (cons.), Order, pp. 71-77 (Jan. 10, 2012).   Because 
“the costs incurred by a utility to prepare and present a rate case are properly 
recoverable as an ordinary and reasonable cost of doing business,” Cent. Ill. Pub. Serv. 
Co. v. Ill. Commerce Comm’n, 243 Ill. App. 3d 421, 432 (1993) (citing Du Page Util. Co. 
v.  Ill.  Commerce  Comm’n,  47  Ill.  2d  550,  561  (1971)),  the  Commission  routinely 
approves recovery of these incremental utility costs as rate case expense.  Id.  Because 
they are incremental costs that would not be incurred but for a rate case, to treat them 
as test year operating expenses would result in their over-recovery. 
 

Section 9-229 does not change the types of costs that are recoverable as rate case 
expenses, or disallow recovery of this entire category of expense.   Rather, that 
section addresses “any amount[s] expended” in a rate case to compensate attorneys 
and technical experts.  220 ILCS 5/9-229 (emphasis added).  It does not limit the 
universe  of  “attorneys  and  technical  experts”  to  “outside”  ones.    The  Commission 

 
3
 The other sections that were eliminated because they provide for recovery for work performed by the 

utility/client  are:  Section  .100,  entitled  “Definitions”  concerning  “Employees  of the  Utility  or any  of its 
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Affiliates   Compensation;”   relevant   portions   of  Sections   .200(a)   and  (a)(6);   Section   .200(b)(3)(iii); 

.200(c)(vi); the entirety of what was formerly Section .200(d) and relevant parts of Section .300(b). Formatted: Right:  0.04", Space Before:  1.45
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cannot  rewrite  a  statute,  and  depart  from  its  plain  language,  by  reading  into  it 
exceptions, limitations or conditions not expressed by the legislature.  See People ex 
rel. Birkett v. Dockery, 235 Ill. 2d 73, 81 (2009).  See also Harshman v. DePhillips, 218 

Ill. 2d 482, 512 (2006) (“„A court must not rewrite statutes to make them consistent with 
the court‟s idea of orderliness and public policy.‟”) (quoting Henrich v. Libertyville High 
Sch., 186 Ill. 2d 381, 394-95 (1998)).   The Commission need not address at this 
juncture whether the incremental cost of utility and affiliate personnel to prepare and 
support a rate case filing constitutes amounts expended to compensate “technical 
experts.”  Those amounts have been, and continue to be, recoverable as rate case 
expense upon the Commission finding they are just and reasonable.   220 ILCS 5/9- 

201(c).   See also N. Ill. Gas Co., Docket 04-0779, p. 51 (Sept. 20, 2005) (“The 
amortization period for rate case expense is guided by the requirement that the final 

rates be just and reasonable”); Consumers Ill. Water Co., Docket 03-0403, p. 22_(Apr. 

13, 2004) (“the components of . . . rates, including rate case expense, must themselves 
be just and reasonable”).   Therefore, the Commission believes it is appropriate to 
include them within the purview of this rulemaking intended to establish a rule regarding 
what record evidence is needed for the Commission to specifically assess and directly 
address in its orders the justness and reasonableness of rate case expenses. 
 

The Commission concludes the scope of the rule should encompass amounts expended 
by a utility to compensate employees of the utility or any of its affiliates to prepare and 
litigate a rate case filing, as proposed by Staff and the Utility Stakeholders. 
 

Expenses that would have been incurred regardless of litigation are considered to be 

overhead.  Johnson v. Thomas, 342 Ill. App. 3d 382, 402 794 N.E.2d 919 (1st Dist. 

2003).   Only when matters are extraordinary in terms of volume and costs, (e.g., in 
class action suits requiring extensive amounts of mailing or voluminous photocopying), 

are such matters recoverable.   See, e.g., Johnson, 342 Ill. App. 3d at 402; Losurdo 

Bros. v. Arkin Distributing Co., 125 Ill. App. 3d 267, 276, 465 N.E.2d 139 (1st Dist. 

1984). 
 

Additionally,  many  utility  employees  are  occurrence  witnesses,  in  that,  they testify 
as to what happened, or what will happen, in the case of a rate proceeding using a 
future test year.  The fact that these witnesses may also be experts does not alter the 
fact that they are occurrence witnesses.  However, there is no provision in Section 9- 

229  to  compensate  occurrence  witnesses.  The  Commission  therefore  declines  to 
include  internal  utility  expenses  in  the  Rule.  Because  the  Rule  does  not  
include 

compensation for the client/utility‟s participation in a rate case, the Commission need 
not entertain the AG/CUB argument that in-house utility expenses on rate cases should 

be documented in the same manner that Outside counsel/Outside technical experts are 
documented. 
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It should additionally be noted that utility employee salaries and like matters are 
operating expenses.  The conclusion above does not exclude these items from rates. 
Rather, the conclusion above only concerns inclusion of these items in rate case 
expense. The utilities are free to treat these items as operating expenses. 
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Exception 4: Proposed Order Section III.c, Section .200(a) Different Standards for 
Flat Fee Contracts” (Proposed Order, pp. 8-11) should be modified as follows, as 
discussed in Section II.D of the accompanying Brief on Exceptions: 

 
 
 

The Utilities‟ Position 
 

The Utilities contend the AG‟s proposal to require that the same documentation 
be provided for services performed under a flat fee arrangement as for under an hourly 
arrangement will discourage flat fee arrangements and other alternative fee 
arrangements  that  can  benefit  both  the  utility  and  ratepayers.    They  point  out  a 
significant motivation in agreeing to a flat fee arrangement is for the utility and law firm 
to avoid the administrative time and expense associated with tracking, recording, billing 
and collecting at fixed hourly rates.  In short, keeping track of time as if the engagement 
were being billed hourly defeats the purpose of a flat fee agreement.  Thus, the AG‟s 
recommendation will moot this.  Moreover, the Utilities argue, there is nothing in the 
record to suggest whatever information maintained by the law firm will be probative of 
anything; a law firm's profitability is not at issue under any circumstance. 

 

Analysis and Conclusions 
 

The  AG/CUB  do  not  proffer  a  reasonable  evidentiary  requirement,  as  it  is 
doubtful  and  there  is  no  record  evidence  that  Outside  Counsel  attorneys  are  not 
keeping track of their hours, if, for no other reason than to make sure that the law firms 
are not losing money pursuant to the terms of the flat fee agreement.  Even if these 
attorneys were not keeping time sheets for internal purposes within their law firms, the 
Commission does not regulate law firms, including their billing practices.  Regardless, 
the Commission believes such a requirement would discourage the use of flat fee 
arrangements, the purpose of which, in part, can be to reduce the time and expense 
associated with administrative matters.  The Commission does not wish to discourage 
with the rule resulting from this proceeding the use of any particular type of fee 
arrangement given that, like flat fee arrangements, other alternative fee arrangements 
can be advantageous to utility shareholders and ratepayers alike. requiring them to 
keep these records is not unreasonable, as the State and Federal courts generally 
require such documentation.  Kaiser, 164 Ill. App. 3d at 984.  See, e.g., Palm v. 2800 
Lake Shore Drive Condominium Ass’n. 401 Ill. App. 3d 868, 880-81, 929 N.E. 2d 641 
(1st Dist. 2010); New York State Ass’n for Retarded Children v. Carey, 711 F. 2d 1136, 
1147-48 (2nd Cir. 1983); Webb v. Board of Educ. of Dyer County; 471 U.S. 234, 238, 
105 S. Ct 1923 (1985).  Accordingly, Section .200 of the Rule is not modified as follows: 
suggested by the AG. 

 

2)  For services provided, including, but not limited to, under an Hourly 
rate contract, a Fflat fee contract, or including but not limited to a 
contract with a Not-to-exceed provison contract, invoices, disclosing 
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time entries for each Outside Attorney and Support Staff that clearly 
indicates 

 

i.  the service(s) provided; 
 

ii.  by whom the service(s) were provided; 
 

iii.  the time spent providing the service(s) on a daily basis; 
 

iv. the    applicable   hourly   rate   charged    by   the   person(s) 
providing the service(s), or some other unit of time measurement 
period; and 

 

v.        the applicable code(s) from the American Bar Association‟s 
Uniform Task-Based Management System Litigation Code Set or 
similar standardized billing system, if and to the extent that the 
Outside Attorney and Support Staff uses such a coding system in 
their billing invoices. 

 

3)       For services provided under an Hourly rate contract, including but 
not limited to a contract with a Not-to-exceed provision, invoices, 
and or time sheets, disclosing time entries for each Outside 
Technical Expert and Support Staff that clearly indicates 

 

i.  the service(s) provided; 
 

ii.  by whom the service(s) were provided; 
 

iii.  the time spent providing the service(s) on a daily basis; 
 

iv.  the  hourly  rate  charged,  or  some  other  unit  of  time 
measurement period. 

 

4)       For  services  provided  under  a  Flat  fee  contract,  all  invoices 
provided by the Outside Attorney and Support Staff or Outside 
Technical Expert and Support Staff to the Utility related to the 
contract, as well as any invoices  and time  sheets  or documentation 
retained by the Outside Attorneys or Outside Technical Experts that 
logs hours spent on the rate case, and summaries of any proposals 
reviewed prior to the selection for service. 

 

5)       For a Flat fee contract, documents created or reviewed by the 
Utility in considering the reasonableness of the contracted fee, 
including any calculations the Utility performed or reviewed related 
to the fee prior to execution of the contract.  This includes the 
presumed or estimated hourly rate that would be charged in an 
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Hourly rate contract and the presumed or estimated number of 
hours to be worked. 

 

Additionally, Section .100 has been modified to include a definition of “time 
sheet.” It provides that: 

 

“Time sheet” means a contemporaneously-executed 
document that states the hours performed on a particular 
task, specifying the task performed and the applicable hourly 
rate in the case of Hourly rate billing or contracts with Not-to- 
exceed clauses, or the applicable estimated hourly rate, in 
the case of a Flat fee contract. 

 

However, because the provisions in Section .200(a)(2) regarding time entries 
have been modified to include flat fee contracts, there is no need to modify Section 
.200(a)(4). This modification fully addresses the AG/CUB‟s concern. 
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Exception 5: Proposed Order Section III.d, “Sections .200 and .300: Use of the 
Words „Necessary‟ and „Necessity,‟” Subsections “The Utilities‟ Position” and 
“Analysis and Conclusions” (Proposed Order, pp. 12-13) should be modified as 
follows, as discussed in Section II.E of the accompanying Brief on Exceptions: 

 
 
 

The Utilities‟ Position 
 

The Utilities assert that the word “necessity” is different from “reasonableness.” 
They point out that this Commission cannot rewrite Section 9-229 of the Act, which, 
according to well-established Illinois law. the Utilities, is “improper.”  The Utilities explain 
do not state why use of the words “necessary” or “necessity” are “improper,” except to 
state that, in their opinion, these words are vague, inviting unnecessary litigation.  Utility 
Comments at 2-3.  The Utilities also state that Section 9-229, unlike the fee provision in 
the Illinois Marriage and Dissolution of Marriage Act, 750 ILCS 5/508(c)(3), the statute 
here only requires that just and reasonable attorneys fees are compensable.   Utility 
Initial Brief at 5-6. 

 

Analysis and Conclusions 
 

The AG‟s position on this issue ignores two well-established legal standards: (1) 
the legislatively mandated standard for rates generally under Section 9-201 of the Act 
and for rate case expenses specifically under Section 9-229 is “just and reasonable,” 
not “necessary.”  220 ILCS 5/9-201(c), 9-229; and (2) the law prohibits the Commission 
from adopting a rule that changes this.  See People ex rel. Birkett v. Dockery, 235 Ill. 2d 
73, 81 (2009) (“It is a cardinal rule of statutory construction that we cannot rewrite a 
statute, and depart from its plain language, by reading into it exceptions, limitations or 
conditions not expressed by the legislature.”)  The AG‟s position also ignores the fact 
that 

 

Staff‟s suggested language change is problematic.   To begin, use of the word 
“reasonable” adds nothing, as it is already in the Rule, and could create confusion.  Use 
of the word “reasonable” adds nothing to the Rule. Indeed, because rate cases are very 
involved, the bills for the legal services are often in the millions of dollars, which, some 
would consider to be unreasonable, just by virtue of the fact that so much money is 
involved.  For the benefit of the Utilities and the general public that will absorb these 
costs, some criteria are needed to define what is “just and reasonable” for purposes of 
Section 9-229 analysis.  Staff‟s and the Utilities‟ choice of words only subjects the 
Utilities to the possibility of unnecessary attacks regarding their rate case expenses. 

 

Further, use of the words “necessary” and “necessity” articulates the notion in the 
case law regarding attorney‟s fees and expert witness fees that the services performed 
must advance the litigation.  See, e.g., DuPuy v. McEwen, 648 F. Supp. 1007, 1019- 
1020, (N.D. Ill. 2009) concluding that work performed by attorneys that was not related 
to litigation should not have been included in a fee petition.   Additionally, because 
utilities have many in-house-counsel lawyers and experts, it is necessary to make sure 
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that Outside Counsel and Outside Technical Experts are not duplicating the work of the 
in-house attorneys and experts that are employees of the utility that is seeking the rate 
increase in question.  Use of the words “necessary” and necessity clarify that such 
duplication is not permitted. 

 

Also, use of the words “necessary” and “necessity” are especially important here, 
where the persons (ratepayers) paying the rate case expense incur this cost through no 
fault of their own.  Use of the words “necessary” and “necessity” remind everyone that 
the general public is not required to pay for unnecessary items or work.   The 
Commission additionally notes that, with regard to Section .300(a)(4), use of the word 
“reasonableness” in the first line of this subparagraph would just create an unnecessary 
redundancy in that subparagraph, which could create confusion. 

 

The Commission notes that the Utilities do not state how something that is not 
necessary is not reasonable.  Indeed, if a task performed is not “necessary,” it cannot 
be reasonable to charge the ratepayers for that service. There is no need to introduce a 
new standard for assessing rate case expense as “necessary” when the legally- 
established “reasonableness” standard encompasses the same concept.  Additionally, 
as the AG/CUB point out, use of the word “necessity” in the Rule is only a criterion to 
use when determining whether rate case expense items are just and reasonable.  The 
ultimate conclusion remains the same. 

 

The Commission agrees with Staff and the Utilities‟ position, and declines to 
rewrite the rule (and Section 9-229, for that matter) to encompass a superfluous term. 

 

The Utilities additionally do not state why the words “necessary” and “necessity” 
are vague.  It appears that the Utilities are confusing “vague” with “broad.”  However, 
without more, there is nothing contrary to law about use of a broad term in a regulation. 
See, e.g., Jackson v. Chicago Classic Janitorial and Cleaning Service, 335 Ill. App. 3d 
906, 911, 823 N.E. 2d 1055 (1st Dist. 2005). 

 

Finally, the Utilities argue that the use of the words “necessary” and “necessity” 
are “inappropriate.”  This is not a legal standard.  We encourage all parties to express 
legal arguments in terms of recognized legal standards. 

 

In a related vein, the Rule has been further modified to make it clear that the 
amount of time taken to perform a task can be considered in the context of rate case 
expense.  Section .300(b)(10) now acknowledges that a determination of reasonable 
compensation costs can include: 

 

  (10) the reasonableness of the amount of time taken to perform a task. 
 

The Utilities‟ Outside Counsel and Outside Technical experts should be able to 
satisfy this requirement by articulating briefly, in their documentation, the reason why a 
task took a long period of time.   (e.g., difficulties in reaching witnesses regarding 
scheduling, resulting in hours spent scheduling; lengthy legal research required for a 
brief).   This is not to suggest that every explanation of this type will suffice in all 
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sitllations.  Rather,  it is to encol!rage  informative  docl!mentation  regarding  rate case 

el<pense, which shollld decrease the amollnt  of litigation over rate case el<pense. 
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Exception 6: Proposed Order Section III.g, “New Section .200(c)(vi): Inclusion of 
Expert/Attorney Affidavits” (Proposed Order, pp. 18-19) should be deleted in its 
entirety, as discussed in Section II.F of the accompanying Brief on Exceptions: 

 
 
 

New Section .200(c)(vi): Inclusion of Expert/Attorney Affidavits 
 

           The Rule has been modified to provide the following: 
 

c)       The Utility shall file the following information at the time of 
filing its rebuttal case and, if applicable, its surrebuttal case, and as 
otherwise directed by the Administrative Law Judge: 

 

* * * * * 
 

vi)      Affidavits from the Outside Counsel or Outside Technical 
Experts establishing the justness and reasonableness of the 
charges at issue by setting forth their experience in the legal 
community or technical field and setting forth the fees that they 
have charged in similar matters, or providing an affidavit from an 
attorney or technical expert practicing in the relevant area setting 
forth the rates charged in that area of practice or technical area. 

 

This provision is intended to reflect the requirements set forth in the Kaiser line of 
case law, as well as Federal case law.  It is also intended to supplant the utility 
representative affidavit that Staff initially required (see below).  Indeed, it has long been 
the law in Illinois and in the Federal courts, that an affidavit setting forth the experience 
of the expert or attorney, similar fees charged, and like matters (or from another expert 
or attorney establishing the market value of attorneys or experts with similar 
experiences) is the methodology that is generally used to provide proof of the justness 
and reasonableness of the charges at issue.  See, e.g., Hess v. Loyd, 2012 IL App (5th) 
090059 at 7, 965 N.E.2d 699; Ryan M. v. Board of Education of the City of Chicago, 731 
F. Supp. 2d 776, 788 (N.D. Ill. 2010); Demitro v. GMC Motors Acceptance Corp., 388 Ill. 

App. 3d 15, 23, 902 N.E.2d 1163 (1st Dist. 2009).  Without this provision, the Rule would 
not conform to the Kaiser line of case law.  The Commission notes that this requirement 
is not unduly burdensome, as this type of affidavit is routinely furnished in state and 
Federal courts, as well as in other administrative agencies.  Therefore, the Rule shall be 
modified to include the provision above. 
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Exception 7: Proposed Order Section III.h, “Staff‟s Draft of Section .200(d) 
Requiring a Utility Representative Affidavit,” Subsections “The Utilities‟ Position” 
and “Analysis and Conclusions” (Proposed Order, pp. 20-22) should be modified 
as follows, as discussed in Section II.G of the accompanying Brief on Exceptions: 

 
 
 

The Utilities‟ Position 
 

The Utilities vigorously protest Staff‟s inclusion of a provision requiring a utility 
representative to “sign off” that billings made in the particular case are approved by the 
utility and are accurate. They assert that there is no need for this provision.  Utility Initial 
Brief at 12-13.  The Utilities contend that there is no need for this “extra layer of 
protection” because the Draft Rule requires utilities to provide “detailed” information and 
documentation supporting their rate case expenses, subject to the scrutiny of 
Commission Staff, intervenors, such as the AG/CUB, the Administrative Law Judge and 
ultimately the Commission itself. Utility Reply Brief at 16. 

 

The Utilities further argue that the value expressed by Staff and AG/CUB of 
having this affidavit is that it would assure this Commission that the rate cases expense 
invoices were reviewed and actually paid by the utility.  They assert that while utilities 
review invoices, the fact that an invoice was or was not reviewed has no impact on 
whether the rate charged or the amount of services performed is just and reasonable. 
Id. at 16-17.   In response to Staff‟s defense of the requirement as similar to that 
contained in the Sarbanes-Oxley Act (Staff Initial Brief at 10), tThe Utilities also contend 
that, unlike the situation in the Sarbanes-Oxley Act, which requires corporate officer 
verification, (See, 15 U.S.C. Sec. 7241(a)(1)-(3)), the financial information certified by a 
corporate officer under that Act is usually not the subject of a contested, litigated 
proceeding.  They conclude that, because the underlying documentation is produced 
pursuant to litigation and possibly challenged in litigation before having any effect upon 
the public, the Sarbanes Oxley Act does not support including such a requirement.  Id. 
Utility Reply Brief at 17-18.4 

 

Analysis and Conclusions 
 

This Commission agrees with the Utilities‟ ultimate conclusion.  To begin, this 
Commission has no assurance that the affiant/utility employee would possess the 
knowledge to accurately state that the bills submitted actually support rate case 
expenditures that were reasonable to prepare and litigate the rate case.  There is no 
assurance in this portion of the Rule that the utility affiant knows what services a lawyer 
or technical expert generally performs, is supposed to perform, or actually did perform. 
See, Docket 12-0321, Memorandum to the Commission of December 19, 2012, 
discussing some of the many overhead and otherwise improperly-included items that 
the utility attempted to include in rate case expense, where a utility accountant testified 

 

 
4
  The Utilities do not state what relevance the Sarbanes Oxley Act has in this regard. 
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under oath that in his opinion, were just and reasonable.  The fact that a utility employee 
“signed off” that rate case expense bills support reasonable costs appears to add little 
or nothing to the Commission‟s knowledge as to whether these bills are, in fact, just and 
reasonable.  This is especially true when one contemplates that these bills, if found to 
be just and reasonable, will be passed on to consumers, irrespective of fault on the part 
of those consumers. 

 

However, the system in place under Kaiser and its progeny, as well as what is 
mandated in Federal courts, requires briefing by attorneys regarding attorney‟s fees, 
and expert witness fees.  See, e.g., Kaiser, 164 Ill. App. 3d at 988-90; Clarborne ex. rel 
L. D. v. Astrue 877 F. Supp. 622, 624-26 (N.D. Ill 2012); T.G. ex rel. T. G. v. Midland 
School Dist 7, 848 F. Supp. 902, 919, C. D. Ill 2012.  Therefore, this Commission 
concludes that briefing (posttrial briefing) is the method that should be used to evaluate 
rate case expense costs the part of utilities. (See below). 

 

Additionally, inclusion of a new Section .200(c)(vi) (above) requiring affidavits 
regarding the rates charged by Outside Counsel/Outside Technical Experts provides 
this Commission with some evidence of the reasonableness of the rates charged and 
passed on to consumers.  This is true because these affidavits provide evidence as to 
what the attorney or expert has charged in the past, or what others in the relevant 
community charge. 

 

The Commission notes that use of the attorney/technical expert affidavit 
procedure described above, which has been widely-used in other administrative 
agencies, as well as in the state and Federal courts has an additional benefit, in that, 
usage of what is widely-used in the legal community provides all with access to the legal 
precedent on particular issues.  In contrast Further, use of what was done regarding the 
Sarbanes-Oxley Act, which, as the Utilities point out, addresses matters which may not 
be analogous to those that are addressed here, may not provide the parties and the 
Commission, General Counsel‟s Office other participating attorneys, and the ALJs, with 
access to relevant precedent.   Because the Commission concludes that the utility 
affidavit would be of little or no evidentiary value, it is not considering the alternatives 
proposed by the Utilities. See, Utility Initial Comments, Attachment A. 
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Exception 8: Proposed Order Section III.i, “Inclusion of Section .200(b)(2) as 
Modified, (Now Section .200(b)(3)) Even Though Internal Utility Expenditures are 
Excluded from the Rule” (Proposed Order, pp. 22-23) should be deleted in its 
entirety, as discussed in Section II.H of the accompanying Brief on Exceptions: 

 
 
 

i.  Inclusion of Section .200(b)(2) as Modified, (Now Section .200(b)(3)) 
Even Though Internal Utility Expenditures are Excluded from the 
Rule 

 

This portion of the Rule, as Modified, is as follows: 
 

b)       In addition to the information required in      .200 (a), the 
Utility shall provide the following information at the time of filing its 
direct case: 

 

* * * * * 
2)       For costs provided by employees of the Utility or any 

of its affiliates, In order to ensure that the work performed by 
Outside Counsel or an Outside Technical Expert does not 
duplicate work performed by a utility employee, or work 
performed  by  a  utility  affiliate,  the  utility  shall  provide  a 
schedule that includes: 

 

i)  The total cost per utility employee of the utility 
employees who performed work on the rate case at 
issue; 

 

ii)       For each  utility employee included in i) above, 
a schedule reflecting the amount of salaries, payroll 
taxes and benefits included in the test year; and 

 

iii) evidence  establishing  what  services  the 
employee performed. 

 

It may appear to be unnecessary to provide for internal utility work performed 
regarding rate cases, when just previously, the Rule was modified to exclude internal 
utility costs. However, there is the matter of ensuring that an Outside Counsel or an 
Outside Technical Expert is not duplicating work performed by a utility employee or 
performed by a utility affiliate. This provision remains, as is modified above, to ensure 
that the bills for Outside Counsel/Outside Technical Experts do not bill for services 
performed by utility employees in furtherance of a rate case. 
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Exception 9: Proposed Order Section III.j, “Sections .300(b)(2) and (b)(2)(9): Use 
of the Term “Outside” in Connection with Attorney‟s Fees and Expert Witness 
Fees,” Subsection “Analysis and Conclusions” (Proposed Order, pp. 24-25) 
should be modified as follows, as discussed in Section II.I of the accompanying 
Brief on Exceptions: 

 

 
 

The AG and CUB have made no showing that the compensation to attorneys in 
the Commission‟s General Counsel‟s office, or that of the attorneys at the AG‟s office or 
that of CUB, (or the compensation to any other government attorney or not-for-profit 
attorney) would provide this Commission with useful guidance or a useful comparison to 
attorneys in the private sector who represent utilities in rate cases.  To begin, the terms 
of  employment  between  government/not-for-profit  attorneys  and  those  in  private 
practice are not the same.   (e.g., employment benefits, pension vs. other retirement 
plan, the level of support staff, hours expected to be worked, level of responsibility, 
etc.).   Also, the AG and CUB has given this Commission no methodology, through 
which, this Commission could compare the two (government/not-for-profit vs. private 
attorneys) in a meaningful way.  Indeed, it has been held that the government is entitled 
to the market rates for its attorney‟s fees, irrespective of the fact that generally, the 
actual salary of a government attorney is less than that for an attorney in private 
practice.  City of Chicago v. Ill. Commerce Comm., 187 Ill. App. 3d 468, 470-72, 543 
N.E.2d 336 (1st Dist. 1989). 

 

However, the AG/CUB have expressed a valid concern.  A more reasonable 
approach is the attorney affidavit, discussed above, which is added to the Rule and is 
customary in the cases that follow Kaiser and like Federal and state case law.  See, 
e.g., Gibson v. City of Chicago, 873 F. Supp. 2d 975, 982-91 (N.D. Ill. 2012); Johnson v. 
GDF, Inc., 668 F. 3d 927, 928-34 (7th Cir. 2012).  This provides an evidentiary standard 
with respect to what is reasonable and customary regarding the proper market rate for 
an Outside Counsel for a utility.   It also addresses the AG/CUB concern regarding a 
sufficient benchmark regarding attorney‟s fees. 

 

The Commission additionally notes that the hours spent on a particular item by 
the Commission‟s General Counsel‟s office, or that of the AG or CUB, or another 
attorney  involved  in  a  rate  case,  could  possibly  be  probative  in  some  situations 
regarding the reasonableness of the hours spent by Outside Counsel on that item. 
While the Commission will not make a determination as to what those situations might 
be, it wishes to make it clear that use of information regarding a government 
attorney/not-for-profit attorney are not precluded in all regards. 
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Exception 10: Proposed Order Section III.k, “New Section .300(a): Inclusion of a 
Provision Requiring Attorney Review of Rate Case Expense,” Subsection 
“Analysis and Conclusions” (Proposed Order, pp. 25-27) should be deleted in its 
entirety, as discussed in Section II.J of the accompanying Brief on Exceptions: 

 

 
 

k.  New  Section .300(a):  Inclusion of  a  Provision Requiring Attorney 
Review of Rate Case Expense 

 

The Rule now contains that following provision: 
 

Section   .300 Determination of Reasonable Compensation Costs 
 

a)  Rate case expenses shall be addressed in the attorney 
review in post-trial briefs. 

 

The Utilities‟ Position 
 

The Utilities contend that their accountants and other finance-related employees 
are very-well situated to testify regarding rate case expense.  According to the Utilities, 
their accountants and finance personnel are competent to testify regarding rate case 
expense items and the legal and expert services in a rate case.  Based on their 
experience, the Utilities surmise  that those witnesses are  able  to identify complex 
issues in a rate case.  They also, according to the Utilities, typically work closely with 
counsel in the discovery process, the development of witness testimony, as well as the 
hearing and briefing stage of a rate case.  The Utilities conclude that their accountants, 
as well as Staff accountants, are able to testify regarding what a lawyer or an expert 
should or should not be doing, and also as to the reasonableness of a rate charged. 
Utility Reply Brief at 11-13.  Essentially, the Utilities‟ argument appears to be that all that 
a utility need proffer, to establish the justness and reasonableness of rate case 
expenses, is a utility employee testifying that, in his/her opinion, the amount of rate case 
expense is just and reasonable. 

 

Analysis and Conclusions 
 

The Utilities have ignored what has occurred in recent rate cases.   They also 
have ignored what the case law requires, despite having a plethora of such 
law/examples being furnished to them by the ALJ in this Docket.  Additionally, the 
Utilities present no evidence that their finance personnel/accountants actually know 
what an attorney or an expert‟s job entails, or what it does not entail, what services were 
actually performed, or what the market rates are for those services. 

 

This was made abundantly clear in Docket 12-0321, a rate case, where, after 
proffering no evidence regarding what was actually billed in the form of rate case 
expense in its case-in-chief, the utility attempted to supplement the record to the 
Commission with certain bills regarding attorney‟s fees and expert witness fees.  The 
analysis that followed regarding those bills revealed that, included in rate case expense 
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were such items as: an expert witness billing for services in an inapplicable case 
regarding a rehearing that did not exist in that other case; local attorneys billing for such 
matters as meals; the attorneys‟ cab fares; a car rental, non-legal services rendered by 
an attorney; billing for acquaintance with the Commission‟s rules of practice; bills for 
lobbyists; bills for “whitepapers,” which do not exist in litigation; and a bill for unnamed 
services in an unidentified writ of mandamus action.  (Given that a writ of mandamus 
must be an action against the government in the circuit courts, this item could not have 
occurred in a rate case). 

 

Those bills did not specify what work was performed for the utility and the entries 
typically  included  such  non-informing  entries  as  “work  on”  unspecified  pre-filed 
testimony or “attention to” a vague item.  In fact, the bills submitted did not even state 
what case the lawyers were working on. See, Docket 12-0321, Memorandum to the 
Commission of December 19, 2012.  It should have been obvious to most lawyers 
practicing in litigation that these items should not have been included in rate case 
expense. Yet, in that case, a utility accountant testified that in his opinion, all of the rate 
case expense bills were just and reasonable. 

 

Further, in Docket 10-0467, a utility attempted to recover attorney‟s fees and 
expert witness fees for another, unrelated case; payment to experts who did not 
participate in the docket; as well as recovery of payment for witnesses whose testimony 
was wholly duplicative of that of other witnesses and fees to entities for which, no 
explanation was provided as to what services these entities performed to earn those 
fees. See, Docket 10-0467, final Order of May 24, 2011, at 65-86. 

 

Past experience with rate case expense in rate cases requires this Commission 
to conclude that what the Utilities proffer, (a utility employee opining that in his or her 
opinion, the amount of rate case expense is reasonable) is not adequate in terms of 
protecting  the  rights  of  ratepayers  against  excessive  and  unwarranted  rate  case 
expense items.  As was explained earlier herein, it also contravenes what was required 
of this Commission in People ex rel. Madigan. 

 

The Commission therefore rejects the Utilities‟ argument on this issue. In so 
ruling, the Commission notes that People ex rel. Madigan required this Commission to 
adopt the approach in the Kaiser line of cases, which do not include testimony from an 
accountant or person with a finance background regarding the reasonableness of 
attorney‟s fees and expert witness fees.  Indeed, the Utilities cite no cases in which this 
practice was performed. 

 

The Kaiser line of cases, as well as cases concerning attorney‟s fees in Federal 
courts, requires that the attorneys participating in the case at bar review the fees 
requested. Those cases discuss such fees, in terms of briefing by the parties, after trial, 
as opposed to having utility accountants testify on that subject.  See, e.g., Timothy 
Whelan Law Associates, Ltd., v. Kruppe, 409 Ill. App. 3d 359, 375-76, 947 N.E.2d 366 

(2nd Dist. 2011). Indeed, such testimony is often unnecessary and burdensome.  Courts 
frequently award  attorney‟s fees  without an  evidentiary  hearing  on  the  subject, as 
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briefing is expeditious and efficient for determining the justness and reasonableness of 

such fees.  See, e.g., Singer v. Brookman, 217 Ill. App. 3d 870, 880, 578 N.E.2d 1 (1st 

Dist. 1991), discussing attorney‟s fees pursuant to sanctions imposed for filing frivolous 
claims.  All that is required is a detailed breakdown of fees and expenses and the 
opportunity for other attorneys in the docket to respond to that breakdown.   Raintree 
Healthcare Center v. Ill. Human Rights Comm., 173 Ill. 2d 469, 495, 672 N.E.2d 1136 
(1996); Rakow v. Ill. Human Rights Comm., 152 Ill. App. 3d 1046, 1063-64, 504 N.E.2d 
1344 (2nd Dist. 1987); Newport Township Road Dist. v. Pavelich, 2012 IL App (2nd) 

11317, 4, 980 N.E.2d 1196; Dolan v. O’Callaghan, 2012 IL App (1st) 11105, 8, 979 
N.E.2d 383; Shales v. T. Manning Concrete, Inc., 847 F. Supp. 2d 1102 (N.D. Ill. 2012). 
Indeed, in Kaiser, the landmark Illinois case on the subject, there was no expert 
testimony regarding these fees. See, Kaiser, 164 Ill. App. 3d at 988-90. 

 

While expert analysis can provide very valuable input to the attorneys regarding 
these expenditures, the “bottom line” in cases evaluating these fees is done in briefing. 
If this Commission were to ignore what the case law requires, it would be ignoring what 
the Appellate Court required in People ex rel. Madigan.   Therefore, the additional 
provision above shall be added to the Rule. 
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EXCEPTIONS OF AMEREN ILLINOIS COMPANY 

TO DRAFT RULE ON RATE CASE EXPENSE 
 

Ameren Illinois Company d/b/a Ameren Illinois (“AIC”) respectfully submits the 

following Exceptions to the Administrative Law Judge’s Draft Rule on Rate Case Expense 

issued  on  May  1,  2013,  containing  suggested  replacement  language  in  legislative  format, 

pursuant  to  Section  200.830  of  the  Commission’s Rules  of  Practice, 83  Ill.  Admin.  Code 

200.830, and the briefing schedule established by the ALJ.   Supporting argument is found in 

 
AIC’s simultaneously filed Brief on Exceptions. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1  
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1 
AIC Exception  

2 
AIC Exception  

3 
AIC Exception  

 

 

 

 

 
 

Section   .10 Authority 

 
Authorized by Sections 9-229 of the Public Utilities Act (Act) [220 ILCS 5/9-229], 9-101 of the 

Act [220 ILCS 5/9-101], 9-102 of the Act [220 ILCS 5/9-102] and 16-108.5 of the Act [220 

ILCS 5/16-108.5]
[1]

. 
 

Section     .20 Scope 
 

The requirements of this Part shall only apply to the amounts described in paragraphs (a) and (b) 

of this Section that are designated by a Utility as rate case expense and sought to be recovered by 

the Utility through rates as such. 
 

a)  Amounts expended by a Utility to compensate outside Counsel and Outside Technical 

experts to prepare and litigate a rate case filing. 
 

b)  The portion of the aAmounts expended by a Utility to compensate employees of the 

Utility or any of its affiliates that are specifically incurred by the Utility to prepare and 

litigate a rate case filing and designated by the Utility for recovery as rate case expenses. 

It is within the Utility’s sole discretion whether to include costs associated with employees 

of the Utility or any of its affiliates within rate case expense. Costs associated with 

employees of the Utility or any of its affiliates not included within rate case expense are 

not subject to this Part and are recoverable in the same manner as other Utility 

salaries and wages or administrative and general costs.
[2]

 

 

Section   .100 Definitions 

 
“Outside Counsel and Outside Technical Expert Compensation” – Costs subject to the 

Commission’s specific assessment as to justness and reasonableness shall include the following 

costs for which the Utility seeks recovery as part of rate case expense in a rate case filing: 
 

1.   Outside Counsel (attorney) fees, whether billed under an Hourly rate 

contract, a Flat fee contract, a Not-to-exceed contract, or some other 

arrangement for compensation not otherwise defined herein, non- 

attorney Support Staff fees, and reimbursement of miscellaneous 

incidental expenses. 
 

2.   Outside Technical Expert fees, whether billed under an Hourly rate 

contract, a Flat fee contract, a Not-to-exceed contract provision
[3]

, or 
some other arrangement for compensation not other wise defined 
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AIC Exception  

5 
AIC Exception  

6 
AIC Exception  

 

 

 

 

 
 

herein, Support Staff fees, and reimbursement of miscellaneous 

incidental expenses. 
 

“Employees of the Utility or any of its Affiliates Compensation” – Costs subject to the 

Commission’s specific assessment as to justness and reasonableness shall include the following 

costs for which the Utility seeks recovery as part of rate case expense in a rate case filing: 
 

1.   Salary expenses for employees for services(s) rendered. 
 

2.   Expenses for payroll taxes and benefits for employees for service(s) 
provided, however, that the recovery of incentive compensation costs 
shall be consistent with the Utility’s recovery of non-rate case expense 

incentive compensation costs.
[4]

 

 

“Hourly rate contract” means a contract under which,
[5] 

a Utility agrees to compensate an 

Outside Counsel or Outside Technical Expert based on hourly rates multiplied by hours 

billed. 
 

“Flat fee contract” means a contract between a Utility and an Outside Counsel or an 

Outside Technical Expert by which, the Utility pays an agreed upon amount, regardless 

of hours worked or billed. 
 

“Not-to-exceed contract” means a contract between a Utility and an Outside Counsel or 

an Outside Technical Expert by which, the Utility agrees to compensate the Outside 

Counsel or Outside Technical Expert at an hourly rate for work billed, but where there is 

a cap on the maximum amount that may be paid out under the contract. 
 

“Outside Counsel” means an attorney not employed by the Utility or any of its affiliates 

who is retained to prepare and litigate a rate case filing subject to this Part on behalf of 

the Utility. 
 

“Outside Technical Expert” means a consultant or other professional not employed by the 

Utility or any of its affiliates that is retained to testify as an expert witness on behalf of 

the Utility and/or otherwise assist the Utility with the preparation and/or litigation of a 

rate case filing. 
 

“Miscellaneous Expenses” means expenses billed by an Outside Counsel, or Outside 
Technical Expert, for costs including, but not limited to, travel, travel-related meals, 
lodging, and photocopying, if evidence establishes that such costs were excluded from 

the agreement with the Uutility for compensation. n for the rate case at issue.
[6]
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7 
AIC Exception  

8 
AIC Exception  

9 
AIC Exception  

 

 

 

 

 
 

“Support Staff” means personnel performing functions under the direction and supervision 

of Outside Counsel or Outside Technical Experts in connection with a rate case filing 

subject to this Part, such as paralegals, legal assistants or other non- attorney/non-

technical expert staff whose time is billed to the Utility in connection with a rate case 

filing. 
 

“Time sheet” means a contemporaneously-executed document that states the hours 
performed on a particular task, specifying the task performed and the applicable hourly 
rate in the case or Hourly rate billing or contracts with Not-to-exceed clauses, or the 

applicable estimated hourly rate, in the case of a Flat fee contract.
[7]

 

 

Section   .200 Required Support for Compensation Costs 
 

a) A Utility subject to Section shall, upon request during discovery, make 

information available to parties of record in order to assist such parties and the Commission in 
assessing the justness and reasonableness of amounts paid to compensate Outside Cpimse; 

Counsel and Support Staff, and Outside Technical Experts and Support Staff,. 
[8]  

Information 
shall include, but not be limited to, the following: 

 
1)  Facts and documentation describing the terms of the engagement between 

the Utility and Outside Counsel and Support Staff and the Utility and 

Outside Technical Experts and Support Staff, to include the nature of the 

services to be provided, by whom the services would be provided, and the 

hourly rates to be charged, in the case of a Flat fee contract or a Not-to- 

exceed contract, the presumed or estimated hourly rate charged for work 

of similar nature, or some other unit of time measurement period. 
 

2)  For services provided, including, but not limited to, under an Hourly rate 
contract, a Flat fee contract, or a contract with, including but not limited to 

a contract with
[9] 

a Not-to-exceed provision, invoices, disclosing time 
entries for each Outside Counsel and Support Staff that clearly indicates 

 
i. the service(s) provided; 

 
ii. by whom the service(s) were provided; 

 
iii. the time spent providing the service(s) on a daily basis; 

 
iv. the applicable hourly rate charged by the person(s) providing the 

service(s), or some other unit of time measurement period; and 
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10 
AIC Exception  

11 
AIC Exception  

12 
AIC Exception  

 

 

 

 

 
 

v. the applicable code(s) from the American Bar Association’s 

Uniform Task-Based Management System Litigation Code Set or similar 

standardized billing system, if and to the extent that the Outside Attorney 

and Support Staff uses such a coding system in their billing invoices. 
 

3)  For services provided under an Hourly rate contract, including but not 
limited to a contract with a Not-to-exceed provision, invoices and time 

sheets,
[10] 

disclosing time entries for each Outside Technical Expert and 
Support Staff that clearly indicates 

 

i. the service(s) provided; 
 

ii. by whom the service(s) were provided; 
 

iii. the time spent providing the service(s) on a daily basis; and
[11]

 

 

iv. the hourly rate charged, or some other unit of time measurement 

period. 
 

4)  For services provided under a Flat fee contract, all invoices provided by 
the Outside Counsel and Support Staff or Outside Technical Expert and 
Support Staff to the Utility related to the contract, as well as any invoices 

and time sheets
[12] 

and summaries of any proposals reviewed prior to the 
selection for service. 

 
5)  For a Flat fee contract, documents created or reviewed by the Utility in 

considering the reasonableness of the contracted fee, including any 

calculations that the Utility performed or reviewed related to the fee prior 

to execution of the contract. This includes the presumed or estimated 

hourly rate that would be charged in an Hourly rate contract and the 

presumed or estimated number of hours to be worked. 
 

6)  For services provided by employees of the Utility or any of its affiliates, 

documentation that clearly indicates: 
 

i.  a general description of the service(s) provided; 
 

ii.  the person(s) providing the service(s); 
 

iii.  the time spent providing the service(s) on a daily basis; and 
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AIC Exceptions 3,  

14 
AIC Exception  

15 
AIC Exceptions 3,  

16 
AIC Exception  

 

 

 

 

 
iv.  the rate(s) charged.

[13]
 

 
b) In addition to the information required in 

 

 
 

.200 (a)
[14]

, the Utility shall provide the 

following information at the time of filing its direct case: 

 
ALTERNATE 1: Because the rule resulting from this proceeding should encompass rate case 

expense that represents the incremental cost of utility and affiliate personnel to prepare and 

support the rate case filing, the Commission should retain Section .200(b)(3) (formerly Section 

.200(b)(2)) as proposed by Staff and the Utility Stakeholders (see Util. Reply Br., Appx. A., § 

.200(b) (Feb. 14, 2013)), modified as follows:
15

 

 
1) All information required by 83 Ill. Adm. Code 285.3085 (Schedule C-10) and 

285.3090 (Schedule C-10.1). 
 

2) Invoices from the attorneys and expert witnesses which specify the work 

performed, by whom the work was performed and the charges for such services. 
 

3) In order to ensure that the work performed by Outside Counsel or an Outside 

Technical Expert does not duplicate work performed by a utility employee, the 

utility shall provide a schedule that includes: For Employees of the Utility or any 

of its Affiliates Compensation, a schedule that includes: 
 

i) The total cost per Uutility employee of the utility employees who 

performed work on the rate case at issue to be included as rate case expense; 
 

ii) For each Uutility employee included in i) above, a schedule reflecting the 

amount of salaries, payroll taxes and benefits included in the test year revenue 

requirement; and 
 

iii) evidence establishing what services the employee performed.; and 
 

iv)  An explanation of the process, procedures and controls the Utility has in 

place to ensure that employee compensation costs included in the Utility rate case 

expense is not duplicated in the Utility’s revenue requirement. 
 

4) An explanation of the processes
[16]

, procedures and controls the Utility has in 

place to ensure that the bills from its Outside Counsel and Support Staff, Outside 
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Technical Experts and Support Staff and Utility affiliates are accurate, necessary,

[17] 
and 

not redundant before payment is made to those vendors. 
 

5) An explanation of the reasonableness of the fees to be paid to the Outside Counsel 
and Support Staff, Outside Technical Experts and Support Staff, and Eemployees of the 

Utility or any of its Aaffiliates
[18] 

with consideration of the factors enumerated in Section 

  .300. 
 

6) An explanation of the Utility’s rationale for the proposed amortization period of 

total rate case expense which approximates the time period between rate cases. 
 

ALTERNATE 2: If the Commission adopts Section .20 Scope as recommended by the 

Proposed Order or approves a rule that otherwise excludes rate case expense that represents the 

incremental cost of utility and affiliate personnel to prepare and support the rate case filing, then 

Section .200(b)(3) (formerly Section .200(b)(2)) should be deleted in its entirety, and 

subsections    .200(b) otherwise modified as follows:
19

 

 
1) All information required by 83 Ill. Adm. Code 285.3085 (Schedule C-10) and 

285.3090 (Schedule C-10.1). 
 

2) Invoices from the attorneys and expert witnesses which specify the work 

performed, by whom the work was performed and the charges for such services. 
 

3)  In order to ensure that the work performed by Outside Counsel or an Outside 

Technical Expert does not duplicate work performed by a utility employee, the 

utility shall provide a schedule that includes: 
 

i)  The total cost per utility employee of the utility employees who performed 

work on the rate case at issue; 
 

ii)  For each utility employee included in i) above, a schedule reflecting the 

amount of salaries, payroll taxes and benefits included in the test year; and 
 

iii)  evidence establishing what services the employee performed. 
 

4) An explanation of the processes
[20]

, procedures and controls the Utility has in 

place to ensure that the bills from its Outside Counsel and Support Staff, and Outside 
 
 
 
 

17 
AIC Exception 5 

18 
AIC Exception 11 

19 
AIC Exceptions 3, 8 

20 
AIC Exception 11 
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Technical Experts and Support Staff and Utility affiliates

[21] 
are accurate, necessary,

[22]
 

and not redundant before payment is made to those vendors. 
 

5) An explanation of the reasonableness of the fees to be paid to the Outside Counsel 

and Support Staff, and Outside Technical Experts and Support Staff, and employees of 

the Utility or any of its affiliates
[23] 

with consideration of the factors enumerated in 

Section   .300. 
 

6) An explanation of the Utility’s rationale for the proposed amortization period of 

total rate case expense which approximates the time period between rate cases. 
 
c) The Utility shall file the following information at the time of filing its rebuttal case and, if 

applicable, its surrebuttal case, and as otherwise directed by the Administrative Law Judge: 
 

A summary schedule of the compensation costs for which rate recovery is sought that 
includes for the Outside Counsel and Support Staff, Outside Technical Experts and 

Support Staff , and Employees of the Utility or any of its Affiliates
[24]

: 
 

i) Identification of the Outside Counsel and Support Staff, Outside Technical 

Experts and Support Staff, and Employees of the Utility or any of its Affiliates
[25]

; 
 

ii) Total projected expense update, if the projection is the basis for the total 

requested rate case expense; 
 

iii) Actual expense incurred to date, with supporting invoices made available 

upon request; 
 

iv) Remaining costs projected to be incurred, if any; and 
 

v) Total rate case expense that was approved by the Commission in the 
Utility’s previous rate case for the work  performed by the Outside Counsel and 
Support Staff, Outside Technical Experts and Support Staff, and Eemployees of 

the Utility or any of its Aaffiliates
[26]

; and 
 

vi)  Affidavits from the Outside Counsel or Outside Technical Experts 

establishing the justness and reasonableness of the charges at issue by setting 
 

21 
AIC Exceptions 3, 8 

22 
AIC Exception 5 

23 
AIC Exceptions 3, 8 

24 
AIC Exception 8, only if Exception 3 is adopted 

25 
AIC Exception 8, only if Exception 3 is adopted 

26 
AIC Exception 8, only if Exception 3 is adopted; otherwise, the clause “, and employees of the Utility or any of its 

affiliates” should be deleted. 
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forth their experience in the legal community or technical field and setting forth 
the fees that they have charged in similar matters, or providing an affidavit from 
an attorney or technical expert practicing in the relevant area setting forth the 

rates charged in that area of practice or technical area. 
[27]

 

 

d) Inclusion of overhead expenses on the part of an Outside Counsel or an Outside Technical 

Expert (e.g., photocopying, binding) shall be accompanied by evidence that the rates charged the 

Utility by the Outside Counsel or Outside Technical Expert specifically exclude such overhead 

expenses from the rates charged to the Utility. 
 
e) All updates and supporting documentation of the rate case expense amounts requested by 

the Utility for recovery in rates shall be submitted for inclusion in the evidentiary record of the 

rate case. 
 
Section   .300 Determination of Reasonable Compensation Costs 

 
a)  Rate case expenses shall be addressed in the attorney review that occurs in post-trial 

briefs.
[28]

 

 
b) The factors to be considered by the Commission in determining the reasonableness of 

Outside Counsel and Support Staff, Outside Technical Experts and Support Staff, may include, 

without limitation, the following: 
 

1) The fulfillment of the required support for compensation costs as required in 

Section   .200.;
[29]

 

 

2) Identification of the type of service involved as either, professional or Support 

Staff; 
 

3) Novelty, complexity or difficulty of the issues; 
 

4) Nature, extent and necessity of work performed considered at the time the work 
was performed including, without limitation, the amount of support required for 
pleadings, discovery, briefing and hearings and the relevance of the work products to the 

justness and reasonableness of the proposed Uutility
[30] 

rates; 
 

5) Requisite skill required to perform services efficiently and accurately; 
 
 
 
 

27 
AIC Exception 6 

28 
AIC Exception 10 

29 
AIC Exception 11 

30 
AIC Exception 11 
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6)        Professional credentials including, without limitation, education, training, 

experience, achievements and reputation, in the applicable professional discipline; 
 

7)        Whether it was necessary for multiple Outside Attorneys Counsel
[31] 

and/or 

Outside Technical Experts to address the same or similar issues; 
 

8)        Evidence regarding the prevailing market rates concerning fees charged for 

comparable services including, as applicable, fees charged in prior rate cases by an 

affiliate of the Uutility in Illinois or other jurisdictions; 
 

9) Hourly rates applicable to Outside Counsels and Outside Technical Experts 

representing or retained by Utilities and Outside Counsel or Outside Technical Experts 

representing or retained by other entities that regularly appear in Commission 

proceedings; 
 

10)  The reasonableness of the amount of time taken to perform a task.
[32]

 

 
Section   .400 Compensation Costs Support Disclosure 

 
a) Information disclosed by the Utility in support of Outside Counsel and Support Staff, 
Outside Technical Experts and Support Staff, and Eemployees of the Utility, or any of its 

Aaffiliates
[33]

’ compensation costs shall be afforded the same protections for privileged, 
confidential and proprietary information that exist under the Commission’s Rules of Practice, the 
Illinois Code of Civil Procedure, the Illinois Rules of Evidence and other applicable Illinois law. 

 
b) When information or documents are withheld from disclosure or discovery on a 

claim that they are privileged pursuant to a common law or statutory privilege, any such 

claim shall be made expressly and shall be supported by a description of the nature of the 

documents, communications or things not produced or disclosed and the exact privilege 

which is being claimed. 

 
c) When there is a dispute regarding a claim of privilege, any party may file a motion 

seeking an in camera inspection of the documents in question by the Administrative Law Judge 

to resolve that dispute, provided .that the moving party has made a showing of any legal 

requisites regarding such inspection. 
 
 
 
 
 
 
 

31 
AIC Exception 11 

32 
AIC Exception 5 

33 
AIC Exception 8, only if Exception 8 is adopted; otherwise, the clause “, and employees of the Utility or any of its 

affiliates’” should be deleted. 
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