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Petition to determine the applicability of Section 16- 125(e) 
liability to events caused by the Summer 2011 storm 
systems. 

 
RECOMMENDATION: Enter the Order granting a partial waiver  
  
 

On August 18, 2011, Commonwealth Edison Company (“ComEd”) filed with the 
Illinois Commerce Commission (“Commission”) a Verified Petition to Determine the 
Applicability of Section 16-125(e) Liability to Events Caused by the Summer 2011 Storm 
Systems (“Petition”), pursuant to Section 16-125 of the Public Utilities Act (the “Act”) 
(220 ILCS 5/16-125). 

Section 16-125(e) of the Public Utilities Act (the “Act”) imposes liability on electric 
utilities for interruptions when certain circumstances are present.  In pertinent part, 
Section 16-125(e) states:  

In the event that more than either (i) 30,000 of the total customers or 
(ii) 0.8% of the total customers, whichever is less, of an electric utility are 
subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 
voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption.  The utility shall also reimburse the affected municipality, 
county, or other unit of local government in which the power interruption 
has taken place for all emergency and contingency expenses incurred by 
the unit of local government as a result of the interruption.  

220 ILCS 5/16-125(e). 
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However, liability is not automatic.  Even if these conditions are met, the statute 
permits the Commission to waive liability in certain circumstances: 

A waiver of the requirements of this subsection may be granted by the 
Commission in instances in which the utility can show that the power 
interruption was a result of any one or more of the following causes: 

(1) Unpreventable damage due to weather events or conditions. 

(2) Customer tampering. 

(3) Unpreventable damage due to civil or international unrest or animals. 

(4) Damage to utility equipment or other actions by a party other than the 
utility, its employees, agents, or contractors.   

220 ILCS 5/16-125(e).   

Six large storm systems, occurring on June 8-9, June 21, June 30- July 1, July 
11, July 22-23, and July 27-28, 2011, caused damage to ComEd’s electric delivery 
system during the summer of 2011 (the “Summer 2011 Storms”).  Accordingly, on 
August 18, 2011, ComEd filed a Petition to Determine the Applicability of Section 16-
125(e) liability to Events Caused by the Summer 2011 Storm Systems (“Petition”) with 
the Commission.  As set forth in the Petition, ComEd seeks a Commission Order finding 
that ComEd is not liable under Section 16-125(e) for damages resulting from service 
interruptions caused by the Summer 2011 Storms.  ComEd argues: (i) by its terms, 
Section 16-125(e) does not apply to the power interruptions caused by the Summer 
2011 Storms; or, alternatively, (ii) any liability should be waived because the 
interruptions were caused by “[u]npreventable damage due to weather events or 
conditions” as set forth in Section 16-125.   

The Order finds that Section 16-125(e) does apply to the Summer 2011 Storm 
Systems. The Order finds that ComEd is entitled to waivers for all but the July 11, 
2011storm, because the interruptions were caused by unpreventable damage due to 
the weather conditions from the storms. The Order finds that some of the interruptions 
from the July 11th storm could have been prevented. The main issue in this docket was 
the interpretation of or statutory construction of Section 125 (e). As Staff pointed out 
questions of statutory interpretation or construction of statutes is a question of law, to be 
decided by the court or tribunal. The Order finds that the language was clear and 
unambiguous and the intent of the General Assembly was clear.   

The Order also rejects the AG’s call for an investigation into the ComEd 
distribution system.  This docket was to determine whether ComEd should be entitled to 
a waiver and not a wide range investigation into ComEd’s electric delivery system. The 
AG’s suggestion that the Company should have to prove it is entitled to a waiver from 
each consumer claim was also rejected. When a Complaint is brought customer, the 
burden is on the Complainant to prove his claim.  The AG’s suggestion would shift the 
burden to the utility in a complaint case. This was not the intention of Section 16-125(e). 
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On exceptions, there were really no new arguments from the parties. Most of the 
arguments were disagreeing with the conclusions of the Order. There were small 
changes made to the language of the Order, but no significant changes were made from 
the proposed order. 

 
Accordingly, I recommend that the Commission enter the Order granting the 

partial waiver. 
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