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ORDER 

 
By the Commission: 
 
 On March 4, 2013, Ameren Illinois Company d/b/a Ameren Illinois ("AIC") and the 
United States Army ("Army") jointly filed with the Illinois Commerce Commission 
("Commission") a request for a waiver of certain contract provisions applicable to the 
interconnection of distributed generation facilities.  The contract provisions in question 
are set forth in 83 Ill. Adm. Code 466, "Electric Interconnection of Distributed Generation 
Facilities," ("Part 466").  In the event that a waiver is not available under Part 466, AIC 
and the Army request a declaratory ruling, pursuant to Section 200.220 of 83 Ill. Adm. 
Code 200, "Rules of Practice," ("Part 200"), finding that the interconnection contract 
between them is exempt from compliance with certain provisions of Part 466 due to the 
preemptive effect of federal law.  On April 9, 2013, AIC filed an amended request for a 
waiver.  The only change being the removal of the Army as one of the filing parties.  
According to the accompanying motion, inclusion of the Army as a party may 
necessitate the involvement of the United States Department of Justice, which may as a 
practical matter delay this proceeding.  Thereafter, on May 1, 2013, AIC filed a second 
amended request for a waiver to correct an error in the description of the generating 
facility at issue. 
 
 Pursuant to due notice, status hearings were held in this matter before a duly 
authorized Administrative Law Judge of the Commission at its offices in Springfield on 
April 10 and April 30, 2013.  AIC was represented by counsel at the hearings as was the 
Staff of the Commission ("Staff").  The absence of a waiver provision in Part 466 was 
discussed during the hearings, which lead to the conclusion that this matter would be 
treated as a request for a declaratory ruling.  On May 17, 2013, David Rearden, a 
Senior Economist in the Policy Division of the Commission's Bureau of Public Utilities 
submitted prepared written testimony on behalf of Staff in response to AIC's request.  
The testimony was admitted into the record and the record was marked "Heard and 
Taken" on May 20, 2013. 
 
 According to AIC, the Army is an agency of the United States Government, within 
the Department of Defense.  AIC relates that officers, agents, and employees of the 
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Army are required to comply with all laws and regulations applicable to officers, agents, 
and employees of the United States Government.  AIC also asserts that the Army is an 
“applicant” as defined in Part 466.  AIC indicates that the Army recently installed at a 
base located at 2611 Weiss Lane in Quincy, Illinois several photovoltaic cells with a 
generating capacity of 16.56 kilowatts.  A system of this capacity qualifies as a Level 2 
distributed generation system.  AIC has been approached by the Army about 
interconnecting these facilities with AIC's distribution system. 
 
 AIC indicates that it has inspected the facilities and believes the facilities have 
been installed up to the applicable industry standards.   AIC states that Part 466 applies 
to certain generation facilities operated in parallel with those owned by an electric 
distribution company ("EDC").  Section 466.50 of Part 466 provides that an applicant 
seeking to interconnect with a distributed generation facility shall submit an 
interconnection request to the EDC that owns the electric distribution system to which 
the interconnection is sought and, in doing so, shall use the forms approved by the 
Commission.  AIC states that the Commission-approved interconnection forms relevant 
to this request are attached to Part 466 as Appendices C and D.      
 
 Section 466.50, "Interconnection Requests" states: 
 

a) Applicants seeking to interconnect a distributed generation facility shall 
submit an interconnection request to the EDC that owns the electric 
distribution system to which interconnection is sought.  Applicants shall use 
interconnection request forms approved by the Commission. 

  
b) EDCs shall specify the fee by level that the applicant shall remit to process 

the interconnection request.  The fee shall be specified in the interconnection 
request forms. EDCs may charge a fee by level that applicants must remit in 
order to process an interconnection request. The EDCs shall not charge 
more than the fees specified in the interconnection request application forms 
(Appendices A and D). 

 
c) Interconnection requests may be submitted electronically, if agreed to by the 

parties. 
 
 AIC claims it is unable to obtain the requisite forms from the Army because the 
Army is unable to execute, without modification, the interconnection contract approved 
by the Commission.  AIC believes that the Army is unable to agree to the following 
provisions contained in Section 466.APPENDIX D "Levels 2 to 4 Contract," for the 
following reasons: 
 

• Article 5 – “Billing, Payment, Milestones, and Financial Security.”  Article 5 
provides the terms governing billing for, and payment of, certain design, 
engineering, construction, and procurement costs.  Specifically, Article 5.2 
anticipates that the Army would pay a deposit equal to 100% of the estimated 
cost of said costs prior to commencement of the related work.  
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AIC states that the Army is unable to agree to the deposit arrangement outlined in 
Article 5.2 because the Army is legally prohibited from paying for services prior to such 
services being rendered. (See 31 U.S.C. § 3324) 
 

• Article 6 – “Assignment, Limitation on Damages, Indemnity, Force Majeure, and 
Default.”  Article 6.3 generally provides the terms governing when one party to 
the interconnection agreement is required to indemnify the other.   

 
AIC asserts that the Army is legally prohibited from entering into indemnification 
agreements because such agreements violate the Anti-Deficiency Act (“ADA”), 31 
U.S.C. § 1341(a), (Prohibiting an officer or employee of the United States Government 
from authorizing an expenditure that may exceed funds in appropriation). Citing e.g., 
Union Pacific Railroad Corp. v. United States, 52 Fed. Cl. 730 (2002); United States 
Park Police Indemnification Agreement, B-242146, 1991 US Comp. Gen., Aug. 16, 
1991 (stating that absent specific statutory authority, indemnification provisions which 
subject the government to indefinite or potentially unlimited liability violate the ADA) .  
Therefore, AIC concludes that the government can not agree to Article 6.3.    
 

• Article 7 “Insurance.”  Article 7 generally outlines the insurance requirement of 
interconnection customers/applicants.    

 
AIC explains that the Army is self-insured and can not agree to carry liability insurance. 
(Citing 21 Comp. Gen. 928, 929 (1942); B-237654, Feb. 21, 1991) 
 

• Article 9 – “Miscellaneous.”  Among the miscellaneous provision found in Article 
9.1, is a provision that provides that the contract shall be interpreted and 
governed according to the laws of the State of Illinois.   
 

AIC relates that federal law governs a contract to which the federal government is a 
party. (See Clearfield Trust Co. v. United States, 318 U.S. 363, 366 (1943), and 
Downey v. State Farm Fire & Cas. Co., 266 F.3d 675 (C.A.7, 2001))  As such, AIC 
believes that the Army can not agree to the choice of law terms found at Article 9.1. 
 
 In AIC's view, good cause to grant the requested relief exists because absent the 
situation described in its May 1, 2013 request, AIC would approve interconnection of the 
facilities with its distribution system.  AIC believes that the Army should not be placed in 
a disadvantageous position due to the fact that unlike private citizens or other third-party 
applicants, the Army can not agree to certain provisions of the Commission-approved 
interconnection contract based upon the legal prohibitions recounted above.  Moreover, 
AIC contends that public policy favors granting the requested relief, as the renewable 
generator at issue and the facilities at issue are dedicated to purposes in furtherance of 
national defense. 
 
 Staff does not object to a declaratory ruling that waives these specific elements 
of Part 466 in this specific example.  Staff explains that the Army is a unique customer 
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of a type that was not anticipated by Part 466, must follow federal rules and laws, and 
appears to have no room to negotiate in those matters.  Without a waiver, Staff 
understands that the Army can not complete an interconnection that benefits the public.  
If other potential customers seek a waiver of these rules, Staff notes that they will also 
bear the burden to show that their circumstances are unique and deserve one.  Staff 
also points out that no party is harmed by a waiver of these rules.   Rather, the public 
interest is served by the ability of the Army to interconnect with AIC’s electric distribution 
system, by increasing generation capacity and diversity in the electric system.   

 
 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) AIC is an Illinois corporation duly organized and existing under the laws of 
the State of Illinois with its principal office in Peoria, Illinois.  AIC is a public 
utility within the meaning of Section 3-105(a)(1) the Public Utilities Act and 
is an EDC as defined in Part 466;     

(2) the Commission has jurisdiction over the parties hereto and the subject 
matter hereof; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact; 

(4) the recitals of fact and legal argument identified as the parties' respective 
positions are supported by the record;  

(5) the Commission’s authority to issue declaratory rulings is derived from 
Section 5-150 of the Illinois Administrative Procedure Act and codified as 
an administrative regulation of the Commission in Section 200.220 of Part 
200, issuance of a declaratory ruling is at the sole discretion of the 
Commission; 

(6) AIC has standing to request a declaratory ruling regarding applicability of 
the requirements of Part 466 and whether AIC is exempt from compliance 
with the above-articulated provisions of Section 466.50 due to the 
preemptive effect of federal law;  

(7) pursuant to 83 Ill. Adm. Code 200.220(a), the Commission is empowered 
to issue a declaratory ruling regarding the applicability of Section 466.50 
of Part 466; and 

(8) the request for a declaratory ruling finding that AIC is exempt from 
compliance with the above-articulated provisions of Section 466.50 of Part 
466, with respect to the Army, due to the preemptive effect of federal law 
should be granted. 
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 IT IS THEREFORE ORDERED and declared by the Illinois Commerce 
Commission that Ameren Illinois Company d/b/a Ameren Illinois is exempt from 
compliance with the above-articulated provisions of Section 466.50 of 83 Ill. Adm. Code 
466, with respect to the U.S. Army, due to the preemptive effect of federal law. 
 
 IT IS FURTHER ORDERED that all motions, petitions, objections, and other 
matters in this proceeding which remain unresolved are to be disposed of in a manner 
consistent with the conclusions herein. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 By order of the Commission this 5th day of June, 2013. 
 
 
 
 (SIGNED) DOUGLAS P. SCOTT 
 
 Chairman 


