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COMMONWEALTH EDISON COMPANY’S REPLY –  
MOTION TO DISMISS THE AMENDED COMPLAINT 

 
Commonwealth Edison Company (“ComEd”) brought its Motion to Dismiss the 

Amended Complaint because the Illinois Commerce Commission (the “Commission”) is not 

authorized to award the relief that complainant seeks with regard to trees removed from an 

easement on his property.  Complainant’s Response to the Motion offers only disjointed and 

unsupported arguments as to why the Commission should not dismiss the Amended Complaint 

despite the simple fact that the relief sought cannot be awarded in this proceeding.  The 

Commission need look no further than the first two pages of the Response to ComEd’s Motion in 

which the complainant concedes that the Commission cannot award him monetary damages 

(Response at 1), nor can it award the injunctive relief that the Amended Complaint seeks 

(Response at 2).1  Calling these issues mere “semantics,” the complainant ignores well-

established Commission principles that necessitate dismissal of this action, and he should not be 

permitted, in a last ditch effort, to rewrite the Amended Complaint in his Response.   

                                                 
1 Complainant seeks injunctive relief in the form of an order that, among other things, forbids ComEd from ever 
landscaping trees on the DeKing property, adopts a novel and unworkable vegetation management standard, halts all 
non-emergency vegetation management pending some sort of Commission review, and imposes dispute resolution 
procedures that may replace those established by and before the Commission.  Amended Complaint (“Am. Cmplt.”) 
at ¶ 28. 
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I. THE COMMISSION LACKS AUTHORITY TO AWARD MONETARY DAMAGES. 

As he must, complainant has all but conceded that the Commission lacks the authority to 

award monetary damages in this proceeding.  Response at 1 (“ComEd may be right that the 

Commission does not have the ability to award Mr. DeKing damages…”).  Nor does 

complainant cite to a single case or Commission order to support such an award, because he 

cannot.  Indeed, it is beyond dispute that ample case law and a litany of Commission orders 

consistently find that the Commission cannot award monetary damages.  Barry v. 

Commonwealth Edison Co., 374 Ill. 473, 477-78 (1940); Ferndale Heights Util. Co. v. Ill. 

Commerce Comm’n., 112 Ill. App. 3d 175, 181 (1st Dist. 1982); Moenning v. Ill. Bell Tel. Co., 

139 Ill. App. 3d 521, 529 (1st Dist. 1985); Recycling Servs. (RSI) v. Peoples Gas Light and Coke 

Co., ICC Dkt. No. 04-0614 (Order, Sept. 20, 2005) at 13; Feiss v. Ill. Bell Tel. Co., ICC Dkt. No. 

94-0354 (Order, Sept. 13, 1995) at 3; Carlson v. Commonwealth Edison Co., ICC Dkt. No. 10-

0051 (Order, Jan. 20, 2011) at 5. 

II. THE COMMISSION LACKS AUTHORITY TO ISSUE THE INJUNCTIVE RELIEF SOUGHT. 

A. The Injunctive Relief That the Amended Complaint Seeks Is Not Available. 

After his request for unavailable monetary damages, complainant asks the Commission to 

issue an injunctive order forbidding ComEd from ignoring the rights of its customers.  That 

request is followed by a laundry list of additional requirements that are inconsistent with other 

obligations of ComEd and sweeping demands that are unduly onerous and unnecessary.  Again, 

the complainant concedes that this relief would require the Commission to issue injunctive relief 

– relief he acknowledges he “may not technically be entitled to…”.  Response at 2.  In a 

misguided effort to overcome this obstacle, the complainant urges the Commission to accept the 

error of his request as one of “semantics.”  Id.  The Commission, however, should decline to 
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construe the Amended Complaint as anything other than what it is – a request for relief that the 

Commission lacks the authority to consider or award.2  See Ottenweller v. Central Ill. Light Co. 

d/b/a/ AmerenCILCO, ICC Dkt. No. 10-0249 (Final Order, July 14, 2010) at 2.   

Not only is injunctive relief unavailable to the complainant before the Commission, but 

awarding such relief could have far-reaching unintended consequences.  For example, Mr. 

DeKing seeks a permanent injunction against ComEd to prohibit it from landscaping any future 

trees planted on his property.  Am. Cmplt. at ¶ 28.a.  Such an injunction would be tantamount to 

the Commission ordering ComEd to ignore its statutory obligations to engage in vegetation 

management and provide safe and reliable service to its customers.  An order of the kind that 

complainant seeks would also carve out Mr. DeKing’s property and require treatment different 

from that given to every other ComEd customer, which is not permitted under the Act.  See 220 

ILCS 5/9-241 (“No public utility shall, as to rates or other charges, services, facilities or in other 

respect, make or grant any preference or advantage to any corporation or person or subject any 

corporation or person to any prejudice or disadvantage.”).  Complainant also seeks an injunction 

that would enjoin ComEd “from cutting down trees unless there is no reasonable alternative.”  

Am. Cmplt. at ¶ 28.b.  Aside from being a wholly unworkable standard to enforce, such an order 

would rewrite (in fact replace) the statutory provision governing vegetation management.  See 

220 ILCS 5/8-505.1(a)(1) (requiring utility to “[f]ollow the most current tree care and 

maintenance standard practices set forth in ANSI A300 published by the American National 

Standards Institute”).   

Without question, complainant’s request that the Commission order ComEd to stop all 

non-emergency vegetation management activities and await some sort of review (Am. Cmplt. at 
                                                 
2 The Commission should also decline complainant’s request to file a second amended complaint that simply 
replaces his use of “injunctions” with “orders.”  Response at 4.  This would provide no cure nor would it provide the 
Commission with authority to award complainant what he seeks. 
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¶ 28.c.) is an unwise suggestion that would no doubt have disastrous consequences.  

Complainant also seeks an injunctive order that “requires ComEd to have a meaningful dispute 

resolution procedures [sic].”  Am. Cmplt. at ¶ 28.e.  Besides being impossibly vague, this relief 

certainly calls into question the process established by the Illinois Commerce Commission and 

its Rules of Practice which are designed to address customer complaints.  83 Ill. Admin. Code 

200, et seq.  The remainder of the injunctive relief sought by the complainant (despite being 

unavailable) suffers from similarly fatal flaws and should not be considered by the Commission.     

B. Complainant’s Argument Relating to Tree Replacement Should Be Dismissed. 

For the first time, complainant argues in his Response that the Commission has the 

authority to order ComEd to replace the trees at issue with new ones.  Of course, this relief was 

not sought in the Amended Complaint.  The sole authority that complainant cites to support his 

position that the Commission may order ComEd to replace trees is wholly inapposite.  That case, 

Illinois Power Co., ICC Dkt. No. 06-0706, was brought under an entirely different section of the 

Public Utilities Act as a petition for a certificate of public convenience and necessity.  220 ILCS 

5/8-406.  There, the Commission considered how best the utility could construct, operate and 

maintain new electric lines and required the utility to “work with these parties to provide 

replacement trees for those removed to construct the transmission line.”  Order at 56.   

 Indeed, there is no need to turn to an inapposite case when a case with very similar facts 

has already decided the issue.  In Ottenweller v. Central Ill. Light Co. d/b/a/ AmerenCILCO, ICC 

Dkt. No. 10-0249, the complainant alleged that the utility unlawfully entered his property and 

unnecessarily cut the sides of two maple trees.  Complainant sought to have the utility remove 

and replace the trees or, in the alternative, requested a cash settlement.  The Commission found 

that “the Complainant’s prayer for relief for money damages and injunctive relief is beyond the 
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Commission’s statutory authority under the [Public Utilities] Act and a Motion to Dismiss with 

prejudice must be granted.”  ICC Dkt. No. 10-0249 (Final Order, July 14, 2010) at 2.   

Consistent with the dismissal in Ottenweller, and because the injunctive relief sought is 

unworkable and unavailable, the Amended Complaint should be dismissed with prejudice. 

III. IT IS CLEAR FROM THE AMENDED COMPLAINT THAT MONETARY DAMAGES AND 

INJUNCTIVE RELIEF ARE THE ONLY RELIEF SOUGHT. 

While complainant now alleges that he seeks something more than monetary damages 

and injunctive relief, the Amended Complaint says otherwise.  Paragraph 28 of the Amended 

Complaint (as well as the final request for relief) makes this eminently clear, and the 

Commission should decline to construe the allegations of the Amended Complaint as something 

they are not.  All but admitting that he cannot get monetary damages or injunctive relief, 

complainant now appears to want the Commission to “force[] ComEd to mend its ways.”  

Response at 2.  Yet, complainant requests relief quite different in the Amended Complaint and 

also admits that such a remedy (assuming that it could be awarded in a meaningful manner) 

“would be tantamount to an injunction.”  Id.  It cannot be the case that artful pleading or calling 

relief by another name can circumscribe the limitations on the Commission’s ability to award the 

relief sought in the Amended Complaint.  Nor can the complainant rewrite the allegations and 

relief sought in its Amended Complaint in his response to a motion to dismiss. 

Finally, the complainant’s request that the Commission “force[] ComEd to mend its 

ways” is sufficiently indefinite to warrant dismissal of the Amended Complaint – even if it were 

to have been the relief sought in that pleading (and it was not).  Little or no guidance is given as 

to how the Commission would approach such a request and “the Commission has no general 

authority to fashion an award of damages.”  Moenning v. Ill. Bell Tel. Co., 139 Ill. App. 3d 521, 

528 (1st Dist. 1985). 
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IV. COMPLAINANT’S CONSTITUTIONAL “TAKINGS” CLAIM IS UNFOUNDED. 

Finally, complainant alleges that ComEd’s interpretation of its tariff “violates the Fifth 

Amendment to the United States Constitution which prohibits private property from being taken 

for public use without just compensation.”  Response at 4.  Complainant also cites to the parallel 

provision of the Illinois Constitution.  Id.  This argument is easily disposed of, however, given 

that a claim of “takings” without just compensation requires state or governmental action, and 

these provisions are only applicable to state and federal governments.  Davis v. Brown, 221 Ill. 

2d 435, 443 (2006) (requiring governmental action or regulation); Stahelin v. Forest Preserve 

Dist. of Du Page Co., 376 Ill. App. 3d 765, 771 (2nd Dist. 2007) (defining takings claim as 

proceeding by a landowner against responsible government entity).  Without question, a public 

utility is not a “government entity,” as required for a property owner to assert a Fifth 

Amendment takings claim against it.  Merrick Gables Ass’n, Inc. v. Town of Hempstead, 691 F. 

Supp. 2d 355, 361 (E.D.N.Y. 2010).  Furthermore, this was not a claim that complainant asserted 

in his Amended Complaint and, for that reason alone, it can be disregarded.  
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CONCLUSION 

For the foregoing reasons, and as set forth more fully in its Motion to Dismiss, ComEd 

respectfully requests that the Commission dismiss the Amended Complaint with prejudice.  

 
Date:  June 7, 2013    Respectfully submitted, 
 
      COMMONWEALTH EDISON COMPANY 
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