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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission     )  

On Its Own Motion       )    

        )  ICC Docket No. 11-0711 

Development and adoption of rules    )  

concerning rate case expense.     )  

 

 

BRIEF ON EXCEPTIONS AND EXCEPTIONS OF 

THE PEOPLE OF THE STATE OF ILLINOIS  

AND THE CITIZENS UTILITY BOARD  

 

 The People of the State of Illinois, by Lisa Madigan, Attorney General of the State of 

Illinois ("AG" or “the People”) and the Citizens Utility Board, through its attorney (jointly, 

"AG/CUB"), pursuant to Part 200.830 of the Illinois Commerce Commission’s Rules of 

Practice, hereby file their Brief on Exceptions and Exceptions to the Administrative Law 

Judge's Proposed Order of April 30, 2013.    

I.   INTRODUCTION  

 Section 9-229 of the Public Utilities Act (“the Act”) requires the Commission to 

specifically assess the justness and reasonableness of the attorney and expert witness fees in 

any rate case expense being charged to ratepayers. 220 ILCS 5/9-229.  That statute provides: 

Section 9-229 of the Act also recognizes the recoverability of 

rate case expenses.  The Commission shall specifically assess 

the justness and reasonableness of any amount expended by a 

public utility to compensate attorneys or technical experts 

to prepare and litigate a general rate case filing. This issue shall 

be expressly addressed in the Commission’s final order. 

 

220 ILCS 5/9-229.  On November 2, 2011, the Illinois Commerce Commission (“the 

Commission”) initiated this rulemaking following the entry of its May 24, 2011 Order in 
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Commonwealth Edison Company’s 2010 rate case, ICC Docket No. 10-0467 (“ComEd 2011 

Rate Order”)
1
  As noted in the initiating order in this rulemaking, the Commission stated that 

a rulemaking could provide guidance for all parties as to what evidence is needed to evaluate 

the justness and reasonableness of claimed attorney fees and expert witness fees in utility rate 

cases. Initiating Order at 1, citing ComEd 2011 Rate Order at 71. The Commission noted that 

“A rulemaking is an appropriate vehicle for this, as the Commission's intent is that this will 

establish a general policy for the Commission, as opposed to a pronouncement in a rate case 

that will only affect a single utility.” Initiating Order at 1.  

 The People and CUB appreciate the Administrative Law Judge’s particularly thorough 

analysis, and support most of the findings included in the Proposed Order, which accurately 

presents the issues that arose in this rulemaking and reaches conclusions that, with the 

exceptions noted below, are supported by fact and law.  Importantly, the Proposed Order 

specifically rejects the arguments presented by the Utilities that Section 9-229 does not 

require any heightened level of scrutiny on the Commission’s part when assessing the 

justness and reasonableness of rate case expense submitted for recovery in rates.  See 

Proposed Order at 3-4.  In particular, the People and CUB support the conclusion that “there 

can be no express finding as to justness and reasonableness (of rate case expense) without a 

thorough analysis of the invoices and like evidence.”  Proposed Order at 3.  In doing so, the 

Proposed Order provides an important framework for the Commission’s obligations under 

Section 9-229 of the Act. 

                                                           
1 One of the contested issues in that case involved a challenge to the reasonableness of ComEd’s requested rate 

case expense. In that case, ComEd sought to recover more than $11 million in rate case expense, including 

amortized amounts from a prior rate case. ComEd 2011 Rate Order at 65. Both the People and CUB specifically 

challenged the reasonableness and lawfulness of permitting the recovery of significant portions of the requested 

expenses, in light of the hourly rate being charged to the company by some experts, the failure to document 

work performed, over-estimation of costs, and other issues. The Commission determined in that case that the 

issue of rate case expense should be examined in a rulemaking. ComEd 2011 Rate Order at 68.  
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  However, the People and CUB take exception to one particular conclusion which 

affects several parts of the rule.  Specifically, the People and CUB believe that the Proposed 

Order misstates the breadth of the ruling in People ex rel. Madigan v. Illinois Commerce 

Comm’n, 2011 IL App. (1st) 101776 (“Madigan”),  as applied to Staff’s proposal to include 

in-house technical and legal expenses (claimed as rate case expense) within the scope of the 

rule.  Specifically, the Proposed Order asserts that the Madigan court’s holding referencing 

civil cases that would provide guidance to the Commission for the quantification of 

reasonable rate case expense  prohibits the recovery of in-house and affiliate technical and 

and legal expenses as rate case expense.  Proposed Order at 6.  In doing so, the Proposed 

Order strikes a number of provisions in the proposed rule that would apply the evidentiary 

requirements created in the rule to in-house and affiliate expense. As discussed below, the 

People and CUB believe those portions of the Staff-proposed rule should be retained within 

both the defined scope of the rule, and various subsequent provisions that delineate 

evidentiary requirements in order to ensure that this expense receives the kind of scrutiny by 

the Commission that the Madigan Court deemed was necessary to satisfy the requirements of 

Section 9-229 of the Act. 

 In addition, the People take exception to the exclusion of Commission consideration 

of salaries of ICC Staff Counsel and the OAG when determining what constitutes a just and 

reasonable level of compensation for a utility’s Outside Counsel compensation charged as 

rate case expense.
2
  Finally, the People and CUB except to the new rule language inserted in 

the Proposed Order under Section __.400 for information deemed privileged and confidential 

by the utilities.   

 

                                                           
2
 CUB takes no position on this issue at this time. 
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II. SPECIFIC EXCEPTIONS AND PROPOSED LANGUAGE 

 A. EXCEPTION No. 1 -- Section __.20 – Scope 

 In evaluating the scope of the rule to be established in this docket, the Proposed Order 

examines the proposed language of Sec. ___.20 “Scope” and concludes that subsection (b), 

which includes “Amounts expended by a Utility to compensate employees of the Utility or 

any of its afffiliates to prepare and litigate a rate case filing” should be stricken from the rule.   

PO at 5-6.  In doing so, the Proposed Order states, “People ex rel. Madigan requires this 

Commission to apply the Kaiser v. MEPC line of case law to rate case expense.  Those cases 

do not allow compensation to the client (here, the utility) for work perfored by that client in 

furtherance of litigation.”  PO at 6, citing “Madigan at 16-17.”  The Proposed Order then 

asserts that the utlities should feel free to include them as normal operating expenses.  PO at 

7. 

 There are seveal problems with this analysis.  First, the Proposed Order misstates the 

breadth of the Madigan ruling in its conclusion to strike Staff’s proposal to include in-house 

technical and legal expenses (claimed as rate case expense) within the scope of the rule.  

Second, by excluding these unusual and non-recurring expenses from the rate case expense 

category of recoverable expenses, it likely will unintentionally inflate customer rates by 

permitting utilitities to incorporate these expenses en masse as normal test year operating 

expenses, thereby ensuring the extraordinary expense recovery in rates each year and 

indefinitely.  Third, by requiring utilities to claim these expenses as normal operating 

expenses, the utilities can evade the heightened scrutiny that Section 9-229 of the Act and the 

Madigan Court require.   

 In the opinion issued by the First District Appellate Court in the Madigan case 

following the People’s appeal of an Illinois American Water Company rate order issued by 
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the Commission, the First District Appellate Court held that the Commission’s order  

allowing the water utility to recover costs for attorney and expert fees failed to contain 

sufficient detail to comply with Section 9-229 of the Act.  In assessing the language of 

Section 9-229, the Court concluded that the statute required the  Commission to specifically 

assess the justness and reasonableness of amounts claimed for recovery in rates by a utility 

for compensation of attorneys and technical experts preparing and litigating a general rate 

case filing.  In its holding, the Court remanded the case back to the Commission in order to 

make additional findings, noting that “Section 9-229 created a requirement for more specific 

findings” than the traditional “sufficient findings to allow for informed judicial review” 

requirement established in Section 10-201(e)(iii) of the Act.  Madigan at  ¶ 47.  The Court 

construed the statutory language of Section 9-229 to “require the Commission to ‘expressly 

address’ the basis for its finding,” noting that “otherwise the purpose of the legislative action 

to enact (section 9-229) was unnecessary.”  Id.   

 In remanding the case to the Commission for additional findings related to these 

litigation expenses, the Court stated:  

 “…we point the Comission to other cases involving an award 

of attorney fees, in which the party seeking attorney fees must 

specify (1) the services performed, (2) by whom they were 

performed, (3) the time expended, and (4) the hourly rate 

charged. Fitzgerald v. Lake Shore Animal Hospital, Inc., 183 

Ill.App.3d 655, 661, 132 Ill.Dec. 1, 539 N.E.2d 311 (1989) 

(citing Kaiser v. MEPC American Properties, Inc., 164 

Ill.App.3d 978, 984, 115 Ill.Dec. 899, 518 N.E.2d 424 (1987)). 

 

Madigan at ¶51.  The Court went on to quote the aforementioned Kaiser case, which 

specifically lists the variety of factors trial courts consider when determining and assessing 

the award of attorneys’ fees in civil cases: 

 ‘Once presented with these facts, the trial court should 

consider a variety of additional factors such as the skill and 

standing of the attorneys, the nature of the case, the novelty 
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and/or difficulty of the issues and work involved, the 

importance of the matter, the degree of responsibility required, 

the usual and customary charges for comparable services, the 

benefit to the client [citation], and whether there is a reasonable 

connection between the fees and the amount involved in the 

litigation [citations].” Kaiser, 164 Ill.App.3d at 984, 115 

Ill.Dec. 899, 518 N.E.2d 424. 

 

Madigan at ¶51.   Perhaps most relevant for purposes of this Exception, the Court went on to 

state, “Similar to cases before the trial court, the Commission has the ability to consider the 

factors presented to establish the amount of attorney fees requested.  Id. at ¶52 (emphasis 

added).  The Court further stated, “We believe that these cases regarding an award of attorney 

fees can provide guidance to the Commission and the parties to comply with section 9–229.”  

Id..   

 Given this language, the Court made clear that that the Kaiser criteria for assessing 

the reasonableness of legal expense costs should serve as “guidance to the Commission” – 

not a strict blueprint for excluding utility requests to include in-house and affiliate technical 

and legal expert costs in Section 9-201 rate case expense.   Simply because the Kaiser line of 

cases addressed the assessment of outside legal fees does not mean that utilities cannot 

apportion affiliate and in-house legal expenses as rate case expense.  The fact is, some 

utilities routinely utilize affiliated business service company employees to prepare and 

litigate rate cases, and include the expense associated with that work within claimed rate case 

expense, and the Commission routinely permits recovery of those expenses.  See North Shore 

Gas Company/Peoples Gas Light & Coke Co. – Proposed General Increase in Rates, ICC 

Docket No.11-0280/0281, NS-PGL Ex. 39.4, filed October 5, 2011; Order of January 10, 

2012 at 71-77; ICC Docket No. 11-0561 consol., Order of May 22, 2012 at 19-20.  Intervenor 

challenges to those expenses in the past have been about a lack of transparent and 

understandable documentation of the work associated with that in-house and affiliate expense 

– not the fact that the expense was generated “in-house.”   



7 
 

 Staff’s proposed rule correctly included in-house and affiliate technical and legal 

expense claimed by utilities in Section 9-201 proceedings for this very reason.  As the 

Proposed Order itself recognizes, “The goal here is to provide a methodology for 

documentation that expenses incurred on a rate case are just and reasonable.”  PO at 4.  When 

assessing this rate case expense, the Commission is charged with ensuring that (1) the in-

house/affiliate expense being charged as rate case expense not also be included under regular 

legal or affiliate service compaany expense within general operational and maintenance 

(“O&M”) expense in a test year, so as to ensure against double-counting; and (2) provide the 

necessary analysis and finding that the Madigan Court said was necessary to satisfy Section 

9-229 of the Act.   

 As noted above, the Proposed Order’s exclusion of affiliate and in-house technical 

and legal work from the scope of the rule could lead to unlawful and inequitable results.  

Specifically, a utility could incorporate the extraordinary and unusaul in-house/affiliate rate 

case expense and include it as a lump sum within test year O&M expense without 

normalizing it  (separate and apart from employee salaries and affiliate business service 

company expense), thereby ensuring that those amounts are recovered every 12 months 

indefinitely – at least until the next rate case filing, even though they represent a non-

recurring cost.  When isolated and claimed as rate case expense, however, those amounts 

would be typically amortized over a few years, and then removed from rate recovery 

(depending on the timing of the utility’s next rate case).  As such, the Proposed Order’s 

exclusion of these amounts risks over-recovery of expenses associated with the preparation 

and litigation of a Section 9-201 of Section 16-108.5 rate case.  

 The Proposed Order also asserts that “generally, all of the items that utilities include 

as expended internally for participation in a rate case are items that the utliity would have 

incurred regardless of whether a rate case existed.”  PO at 6.  That is not necessarily true, and 



8 
 

has not been the experience of the People and CUB in the rate cases they have participated in 

before the Commission.  As noted above, some utilities have typically isolated certain 

affiliate business service company expense as extraordinary rate case expense when these in-

house/affiliate individuals have developed information for, and/or testified in, rate cases.  

Typically, the Commission treats the technical and legal expense associated with ligitating a 

rate case as a special expense because the Commission permits the utilities to amortize and 

defer the expense if not recovered within the amortization period. If in-house/affiliate rate 

case-related expense is lumped within service company expense or general legal expense, it 

evades the special scrutiny that the General Assembly concluded was necessary when it 

approved Section 9-229 of the Act.   

  The factors enunciated in Kaiser can each be evaluated by the Commission as it 

considers attorney and technical expert rate case expense just as they are by a civil court.   

The Kaiser holding makes clear, however, that these are among the criteria the fact-finder 

should assess when evaluating reasonableness of attorney fees, and that even specific 

contracts requiring the payment of “all costs and expenses, including attorneys’ fees”, as was 

the case in Kaiser, are not guarantees of cost recovery.  Kaiser, 164 Ill. App. 3d at 981.  The 

appellate court ultimately affirmed the trial court’s decision to deny reimbursement of certain 

attorneys fees in that case because they were not sufficiently explained, and were deemed 

“too vague and general to have any practicality or to satisfy the burden MEPC was required 

to meet in order to demonstrate its entitlement to compensation from the Kaisers of the 

charges listed therein.”  Id. at 986.  The Kaiser Court further affirmed the trial court’s denial 

of recovery of costs for computerized legal research, photocopying, check processing, and 

other ordinary “expenses” which are normally included in office overhead and thus 

encompassed within the hourly rate charged to all clients, particularly in the absence of 
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evidence showing that these kinds of fees were not included in the attorney’s hourly rate.  Id. 

at 989.   

 The Commission should be mindful, therefore, that while the fees charged by expert 

witnesses may be recoverable, if reasonable, certain other expenses for which utilities 

sometimes request recovery may not be.  The September 19, 2012 Staff-proposed rule aims to 

provide the Commission with the documentation needed to differentiating between 

recoverable and unrecoverable costs for all claimed rate case-related expenses – both outside 

and in-house.  Excluding in-house and affiliate related rate case expense in the instant rule 

from the heightened scrutiny Section 9-229 demands will likely lead to inflated rates, in the 

People’s and CUB’s view.  As such, the Commission should reinstate the in-house/affiliate 

provisions of the rule, consistent with the arguments presented above. 

Proposed Language: 

 In accordance with the arguments presented above, the People and CUB urge the 

Commission to modify the Commission Analysis and Conclusion at pages 5-7 of the 

Proposed Order as follows: 

 Analysis and Conclusions 

 The Utilities’ statement regarding In re Charmar Water Co. and some other rate cases 

is correct.  But this does not change the fact that this Commission is now required to abide by 

Appellate precedent, which does not provide for recovery of these expenses.  See, e.g., 

People who Care v. Rockford Board of Educ., School Dist. No 205, 90 F. 3d 1307, 1311-16 

(7
th

 Cir. 1996); Henry v. Webermeier, 738 F. 2d 188, 190-95 (7
th

 Cir. 1984).  Also, there is no 

indication, from the argument presented here, that the legality of claiming that a 

utility/client‘s expenses should be included in rate case expense was ever raised in Charmar 

or in any other rate case.  Moreover, in Charmar, the utility was unable to substantiate its 

claim for internal rate case expenses.
3
   

 

                                                           
3
 Because provisions regarding the work performed by the utility/client have been eliminated, this Commission 

need not address the Utilities’ argument regarding inclusion of “incremental expenses,” except to note that the 

term “incremental” is a specific accounting term, with which, the general public would not be familiar.  See, 

Utility Initial Brief at 10-12.  Even if the client/utility work performed is to be found ultimately to be 

recoverable in rates, this Commission would decline usage of an undefined accounting term like “incremental.”  

Also, because provisions regarding the work performed by the utility/client have been eliminated, the 

Commission need not address the Utility argument that the Rule should only cover rate case expense treatment 

where the utility in a rate case does not choose to seek rate case expense treatment for the work of its 

employees.  See, Utility Reply Brief at 13-14.   
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 Additionally, 83 Ill. Adm. Code Sec. 285.3085 merely requires utilities to include 

schedules regarding unspecified paid overtime and other expenses in an initial rate case 

filing.  It does not state that this overtime pay or other expenses must be incurred by the 

utility/client.  Finally, as discussed later herein, in order to determine that Outside Counsel or 

an Outside Expert is not duplicating work performed by the client/utility, it may be necessary 

to examine what work was performed by the client/utility.  This regulation does not aid the 

Utilities.    

 

 People ex rel. Madigan requires this Commission to apply the Kaiser v. MEPC line of 

case law as guidance to its assessment of the justness and reasonableness of rate case 

expense.  In its holding, the Court remanded the case back to the Commission in order to 

make additional findings, noting that “Section 9-229 created a requirement for more specific 

findings” than the traditional “sufficient findings to allow for informed judicial review” 

requirement established in Section 10-201(e)(iii) of the Act.  Madigan at  ¶ 47.  The Court 

construed the statutory language of Section 9-229 to “require the Commission to ‘expressly 

address’ the basis for its finding,” noting that “otherwise the purpose of the legislative action 

to enact (section 9-229) was unnecessary.”  Id.   

Those cases do not allow compensation to the client (here, the utility) for work performed by 

that client in furtherance of litigation. (e.g., work performed by the client’s inside counsel; 

gathering documents, interviews with outside counsel, depositions, trial time, etc.).  People ex 

rel. Madigan, 2011 IL App (1
st
) 101776 at 16-17.  Not surprisingly, neither Staff nor any 

party cited any Appellate case law to support inclusion of compensation to a utility in rate 

case expense for work performed by that utility on a rate case.  Accordingly, Section .20(b) 

and the other portions of the Rule that address client expenses have been excluded from the 

Rule.
4
   

 

 Also, it cannot be said that People ex rel. Madigan is inapplicable to utility/client 

expenses. In that case, rate case expenses included the utility’s internal costs, as well as costs 

that were claimed to have been incurred by the utility’s affiliate.  Id. at 9.  Yet, the Appellate 

Court chose to apply a line of case law that does not include internal costs of litigation 

incurred by the client.    

 

 Staff’s proposed scope of the rule, which included both outside and in-house/affiliate 

technical and legal expense within the parameters of the rule, helps ensure the goal 

enunciated by the Madigan court to require a heightened level of scrutiny to legal and 

technical expenses claimed as rate case expense. The Commission notes further that it may be 

difficult to understand in-house and affiliate business service company timekeeping and 

billings associated with the litigation of a rate case.  Accordingly, it is necessary to require 

utilities to provide the same kind of documentation that is required for outside legal and 

technical services provided elsewhere in this rule for these in-house/affiliate billings. For 

example, a uitlity might isolate the in-house/affiliate rate case expense and include it as a 

lump sum within O&M expense without normalizing it  (separate and apart from employee 

salaries and affiliate business service company expense), thereby ensuring that those amounts 

are recovered every 12 months indefinitely – at least until the next rate case filing.  That 

result would unnecessarily and unfairly inflate customer rates. When isolated and claimed as 

rate case expense, however, those amounts would be typically amortized over a few years, 

                                                           
4
 The other sections that were eliminated because they provide for recovery for work performed by the 

utility/client are: Section .100, entitled “Definitions” concerning “Employees of the Utility or any of its 

Affiliates Compensation;” relevant portions of Sections .200(a) and (a)(6); Section .200(b)(3)(iii); .200(c)(vi); 

the entirety of what was formerly Section .200(d) and relevant parts of Section .300(b).    
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and then removed from rate recovery (depending on the timing of the utility’s next rate case).  

The September 19, 2012 Staff-proposed rule aims to provide the Commission with the 

documentation needed to differentiating between recoverable and unrecoverable costs for all 

claimed rate case-related expenses – both outside and in-house.  This scope is appropriate, 

given the requirements of both Section 9-229 of the Act and the appellate court’s ruling in the 

Madigan case. notes that unlike the situation with outside counsel and outside expert 

witnesses, where there are invoices specifying that litigation-related tasks were performed, 

there are no invoices for what a utility employee did to further a rate case litigation.  

Additionally, taking the Utilities’ argument to its logical conclusion, rate case expenses 

incurred internally by a utility could include such items as rent, utility bills, paper clips, and 

like items which are petty, and difficult to prove.   

 

 Further, because utility employees would be paid for work done on a rate case or any 

other matters, there is no “expenditure” for these employees’ time, which is required by 

Section 9-229 of the Act.  Therefore, Section 9-229 does not provide for a utility’s internal 

expenditures that are involved in pursuing a rate case.   

 

 Moreover, generally, all of the items that utilities include as expended internally for 

participation in a rate case are items that the utility would have incurred regardless of whether 

a rate case existed.  Expenses that would have been incurred regardless of litigation are 

considered to be overhead.  Johnson v. Thomas, 342 Ill. App. 3d 382, 402 794 N.E.2d 919 

(1
st
 Dist. 2003).  Only when matters are extraordinary in terms of volume and costs, (e.g., in 

class action suits requiring extensive amounts of mailing or voluminous photocopying), are 

such matters recoverable.  See, e.g., Johnson, 342 Ill. App. 3d at 402; Losurdo Bros. v. Arkin 

Distributing Co., 125 Ill. App. 3d 267, 276, 465 N.E.2d 139 (1
st
 Dist. 1984).   

 

 Additionally, many utility employees are occurrence witnesses, in that, they testify as 

to what happened, or what will happen, in the case of a rate proceeding using a future test 

year.  The fact that these witnesses may also be experts does not alter the fact that they are 

occurrence witnesses.  However, there is no provision in Section 9-229 to compensate 

occurrence witnesses.  The Commission therefore declines to include internal utility expenses 

in the Rule.  Because the Rule does not include compensation for the client/utility’s 

participation in a rate case, the Commission need not entertain the AG/CUB argument that in-

house utility expenses on rate cases should be documented in the same manner that Outside 

counsel/Outside technical experts are documented.   

 

 It should additionally be noted that utility employee salaries and like matters are 

operating expenses.  The conclusion above does not exclude these items from rates.  Rather, 

the conclusion above only concerns inclusion of these items in rate case expense.  The 

utilities are free to treat these items as operating expenses.  

 

 B.  EXCEPTION No. 2 – Section __.100 – Definitions 

 

 As noted in the discussion above in Exception No. 1, the Proposed Order 

inappropriate struck all provisions in the rule that reference In-House and Affiliate technical 

and legal expense charged as rate case expense.  PO at 6.   
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 For the reasons stated in Exception No. 1 above, the Commission’s final Order in this 

case should reinstate those provisions, including the definition of “Employees of the Utility 

or any of its Affiliates Compensation” included in the proposed Staff rule. 

Proposed Language: 

 Accordingly, consistent with the arguments presented above, the following language 

should re-instated in the Proposed Rule: 

 
 “Employees of the Utility or any of its Affiliates Compensation” 

– Costs subject to the Commission’s specific assessment as to 

justness and reasonableness shall include the following costs for 

which the Utility seeks recovery as part of rate case expense in a 

rate case filing:  

 1. Salary expenses for employees for services(s) rendered.  

 2. Expenses for payroll taxes and benefits for employees 

for service(s) provided, however, that the recovery of incentive 

compensation costs shall be consistent with the Utility’s recovery 

of non-rate case expense incentive compensation costs. 

   

 C.  EXCEPTION No. 3 – Section __.200 – Various subsections  

 

 The People and CUB fully support the well-reasoned conclusion at pages 12-13 of the  

Proposed Order on the importance of including a requirement that work  being charged to 

ratepayers as rate case expense be “necessary.”  The People and CUB likewise support the 

Proposed Order’s conclusion at page 15 regarding the necessity of incorporating budget 

projections of rate case expenses.  PO at 12-15. 

 The only change to these analyses and conclusions that AG/CUB recommend, 

consistent with the previously discussed Exception No. 1, is the re-instatement of the 

application of all of the requirements listed in Section __.200 and __.300 to in-house and 

affiliate technical and legal expese claimed as rate case expense, for all of the reasons stated 

above. 
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Proposed Language: 

 In accordance with the arguments presented above and in Exception No. 1, the People 

and CUB urge the Commission to modify the Commission Analysis and Conclusion at the 

bottom of page 13 of the Proposed Order to read as follows: 

The Utilities’ In-House/Affiliate and Outside Counsel and In-

House/Affiliate Outside Technical experts should be able to 

satisfy this requirement by articulating briefly, in their 

documentation, the reason why a task took a long period of 

time.  (e.g., difficulties in reaching witnesses regarding 

scheduling, resulting in hours spent scheduling; lengthy legal 

research required for a brief).  This is not to suggest that every 

explanation of this type will suffice in all situations.  Rather, it 

is to encourage informative documentation regarding rate case 

expense, which should decrease the amount of litigation over 

rate case expense.  

 

In addition, Section __.200(a) through (d),  of the Rule should be 

revised to restore all references to In-House and Affiliate technical and 

legal expense as follows: 

 

 

 

Section ___.200 Required Support for Compensation Costs  

 

a) A Utility subject to Section _____ shall, upon request during 

discovery, make information available to parties of record in 

order to assist such parties and the Commission in assessing the 

justness and reasonableness of amounts paid to compensate 

Outside Attorneys and Support Staff, Outside Technical 

Experts and Support Staff, and employees of the Utility or any 

of its affiliates. Information shall include, but not be limited to, 

the following:Staff Proposed Draft Rule on Rate Case Expenses 

January 18, 2013  

 

… 

 

6) For services provided by employees of the Utility or any of 

its affiliates, documentation that clearly indicates:  

i. a general description of the service(s) provided;  

ii. the person(s) providing the service(s);  

iii. the time spent providing the service(s) on a daily basis;  

iv. the rate(s) charged. 
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b) In addition to the information required in ___.200 (a), the 

Utility shall provide the following information at the time of 

filing its direct case:  

 

1) All information required by 83 Ill. Adm. Code 285.3085 

(Schedule C-10) and 285.3090 (Schedule C-10.1).  

 

2) For costs provided by employees of the Utility or any of its 

affiliates, a schedule that includes:  

i) The total cost per employee included in the total amount to 

be included as rate case expense;  

ii) For each employee included in i) above, a schedule 

reflecting the amount of salaries, payroll taxes and benefits 

included in the test year; and  

iii) An explanation of the process, procedures and controls the 

Utility has in place to ensure that employee compensation costs 

included in the Utility rate case expense is not duplicated in the 

Utility’s test year operating expenses.  

 

3) An explanation of the process, procedures and controls the 

Utility has in place to ensure that the bills from its Outside 

Attorneys and Support Staff, Outside Technical Experts and 

Support Staff and Utility affiliates are accurate, reasonable, and 

not redundant before payment is made to those vendors.  

 

4) An explanation of the reasonableness of the fees to be paid 

to the Outside Attorneys and Support Staff, Outside Technical 

Experts and Support Staff, and employees of the Utility or any 

of its affiliates with consideration of the factors enumerated in 

Section ____.300.  

 

5) An explanation of the Utility’s rationale for the proposed 

amortization period of total rate case expense which 

approximates the time period between rate cases.  

 

c) The Utility shall file the following information at the time of 

filing its rebuttal case and, if applicable, its surrebuttal case, 

and as otherwise directed by the Administrative Law Judge:  

A summary schedule of the compensation costs for which rate 

recovery is sought that includes for the Outside Attorneys and 

Support Staff, Outside Technical Experts and Support Staff, 

and employees of the Utility or any of its affiliates:  

i) Identification of the Outside Attorneys and Support Staff, 

Outside Technical Experts and Support Staff, and employees of 

the Utility or any of its affiliates;  

ii) Total projected expense update, if the projection is the basis 

for the total requested rate case expense;  
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iii) Actual expense incurred to date, with supporting invoices 

made available upon request;  

iv) Remaining costs projected to be incurred; and  

v) Total rate case expense that was approved by the 

Commission in the Utility’s previous rate case for the work 

performed by the Outside Attorneys and Support Staff, Outside 

Technical Experts and Support Staff, and employees of the 

Utility or any of its affiliates; and  

vi) an update of the schedule of employee compensation costs 

required in ___ 200 (b)( 2).  

 

d) No later than five business days prior to the start of 

evidentiary hearings in the rate case, the Utility shall file an 

affidavit signed by a Utility representative with authority to 

make affirmations on behalf of the Utility that to the best of the 

Utility representative’s knowledge, information and belief as to 

the following:  

(i) The compensation paid or to be paid to Outside Attorneys 

and Support Staff, Outside Technical Experts and Support 

Staff, and employees of the Utility or any of its affiliates that 

the Utility is seeking to recover as rate case expense in the 

instant rate case is supported by billings or other documentation 

that:  

(a) Are true and accurate;  

(b) Support costs that were reasonable to prepare and litigate 

the rate case;  

(c) Were reviewed and approved by Utility management prior 

to payment; and  

(d) Are not duplicative.  

(ii) The Utility paid or will pay the billed amounts requested to 

be recovered as rate case expense; and  

(iii) Additional compensation, if any, to be paid to Outside 

Attorneys and Support Staff, Outside Technical Experts and 

Support Staff, and employees of the Utility or any of its 

affiliates for services not yet billed to the Utility, or not yet 

performed, will be made in accordance with the affirmations 

required in this subsection (d).  

(iv) The filing of the Utility representative affidavit is 

informational in nature and shall not be binding on the 

Commission in its assessment of the just and reasonableness of 

the amount of rate case expense requested by the Utility.  

e) All updates and supporting documentation of the rate case 

expense amounts requested by the Utility for recovery in rates 

shall be included in the record of the case.  
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D.   EXCEPTION No. 4 – New Section __.200(c)(vi):  Inclusion of  

  Expert/Attorney Affidavits 

 

 Pages 18-19 of the Proposed Order includes language requiring the filing of Affidavits 

from Outside Counsel or Technical Experts establishing the justness and reasonableness of 

the rate case expense charges at issue.  PO at 18-19.  For the reasons stated in Exception No. 

1, that new requirement should also apply to In-House/Affiliate Technical Experts and 

Attorneys whose time is charged as rate case expense.   

 Because Exception No. 3 restored Section __.200(c)(vi) relative to In-House and 

Affiiliate evidentiary requirements, this new provision would be renumbered as Section 

__.200(c)(vii). 

Exceptions Language 

 Accordingly, both the rule and the bottom of page 18 and top of page 19 of the 

Proposed Order should be modified as follows: 

vii)  Affidavits from the Outside Counsel or Outside 

Technical Experts and In-House and Affiliate Counsel and 

Technical Experts establishing the justness and reasonableness 

of the charges at issue by setting forth their experience in the 

legal community or technical field and setting forth the fees 

that they have charged in similar matters, or providing an 

affidavit from an attorney or technical expert practicing in the 

relevant area setting forth the rates charged in that area of 

practice or technical area.   

 

 

 E.  EXCEPTION No. 5 – Inclusion of Section __.200(b)(2), as Modified 

  (Now Section __.200(b)(3)) 

  

 The People and CUB suppport the goal of this new provision, discussed at pages 22 

and 23 of the Proposed Order.  However, because of the aforementioned objection to the 

exclusion of In-House and Affiliate technical and legal expenses from the scope of this rule, 

the People and CUB believe retention of the original Staff language that included In-House 

and Affiliate employee expense will achieve the same goal.  For example, “evidence 
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establishing what services the employee performed” will be required to be provided by the 

utility when claiming that work as rate case expense.   

Proposed Language: 

 For this reason, the discussion and language appearing at pages 22 and the top of 23 

of the Proposed Order should be stricken as follows: 

i. Inclusion of Section .200(b)(2) as Modified, (Now Section 

.200(b)(3)) Even Though Internal Utility Expenditures are Excluded 

from the Rule   
 This portion of the Rule, as Modified, is as follows:  
b) In addition to the information required in ___.200 (a), the Utility 

shall provide the following information at the time of filing its direct case:  

* * * * * 

2) In order to ensure that the work performed by Outside 

Counsel or an Outside Technical Expert does not duplicate 

work performed by a utility employee, or work performed by a 

utility affiliate, the utility shall provide a schedule that includes: 

i) The total cost per utility employee of the utility 

employees who performed work on the rate case at issue; 

ii) For each utility employee included in i) above, a 

schedule reflecting the amount of salaries, payroll taxes and 

benefits included in the test year; and 
iii) evidence establishing what services the employee performed. 

It may appear to be unnecessary to provide for internal 

utility work performed regarding rate cases, when just 

previously, the Rule was modified to exclude internal utility 

costs.  However, there is the matter of ensuring that an Outside 

Counsel or an Outside Technical Expert is not duplicating work 

performed by a utility employee or performed by a utility 

affiliate.  This provision remains, as is modified above, to 

ensure that the bills for Outside Counsel/Outside Technical 

Experts do not bill for services performed by utility employees 

in furtherance of a rate case.   

 

 F. EXCEPTION No. 6 -- Sections .300(b)(2) and (b)(2)(9): Use of the Term  

  “Outside” in Connection  with Attorney’s Fees and Expert Witness Fees 

 

 At page 24 of the Proposed Order, the Administrative Law Judge rejects the AG/CUB 

argument that the Commission should consider the salaries of ICC Staff Counsel and the 

OAG when determining what constitutes a just and reasonable level of compensation for a 

utility’s Outside Counsel compensation charged as rate case expense.  PO at 24.  In so doing, 
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the Proposed Order claims that providing such information would not provide the 

Commission with “useful guidance or a useful comparison to attorneys in the private sector 

who represent utlities in rate cases.”  PO at 24.  The Proposed Order, in particular, notes that 

the “terms of employment” between governmental/not-for-profit and private practice 

attorneys are not comparable.  Id. 

 The People respectfully disagree with this analysis.  The Kaiser standard of assessing 

“the usual and customary charges for comparable services” identified by the Court.  (Kaiser, 

164 Ill.App.3d at 984) supports an examination of Staff and governmental hourly rates when 

assessing the reasonableness of utility Outside counsel and expert expenses charged as rate 

case expense.   While certainly the terms of compensation vary among private practice and 

governmental/not-for-profit attorneys, the “responsibility” and workload when it comes to 

Commission cases are comparable.  All of the attorneys work diligently on behalf of their 

respective clients.  All attorneys are obligated under rules of ethics to satisfy deadlines.  (“A 

lawyer shall act with reasonable diligence and promptness in representing a client.”  2010 

Illinois Rules of Professional Conduct, Rule 1.3 – Diligence.)  The fact is the governmental 

attorneys litigating utility rate cases should be included within the “market” of compensation 

examined when determining the reasonableness of utility rate case expense. 

 The Proposed Order also remarks that “no methodology” was supplied by the AG for 

incorporating this infomration into a Commission assessment of reasonable compoensation.  

PO at 24.  This criticism is unfounded, however.  For example, ICC Staff counsel and OAG 

counsel salaries are published publicly through the Illinois Transparency and Accountability 

Portal.  See http://accountability.illinois.gov/.  A conservative, simple mathematical 

computation would supply the hourly rates of these employees – assuming a 40-hour week 

(not reflecting the fact that attorneys frequently work longer than 40 hours per week).  The 

point of the AG request is to recognize the fact that, unlike civil proceedings, in which 

http://accountability.illinois.gov/
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attorneys’ hourly rates are negotiated and revealed prior to hiring, ratepayers have no say in 

the rate utility attorneys are compensated.  That fact is particularly ironic, given that the 

utility attorneys seeking rate increases on behalf of their clients are working against the 

interests of ratepayers, yet ratepayers pay their fees. 

 Even the Proposed Order recognizes this anomaly, noting that the AG has “a valid 

concern.”  PO at 24.  However, the conclusion that the additional requirement of an attorney 

affidavit attesting to the reasonableness of the hourly rate charged will satisfy this inequity 

misses the mark.  Id.  The Kaiser holding makes clear that the the criteria listed for evaluation 

of the reasonableness of attorneys’ fees are among the criteria the fact-finder should assess 

when evaluating reasonableness of attorney fees, and that even specific contracts requiring 

the payment of “all costs and expenses, including attorneys’ fees”, as was the case in Kaiser, 

are not guarantees of cost recovery.  Kaiser, 164 Ill. App. 3d at 981.   

 The Commission is obliged to consider the attorney and expert expense under the 

guiding principle that utility rates shall be least cost.  220 ILCS 5/8-401.  The People submit 

that when assessing the reasonableness of an hourly rate charged by utility attorneys, the 

Commission should examine the compensation of other  advocates who appear before the 

Commission, not simply the typical hourly rates of private utility attorneys.  While 

Commission Staff and ratepayer advocates may not charge by the hour, their hourly 

compensation can be easily computed through public records, as noted above.  These rates 

are a good representation of the level of cost the public chooses to bear to litigate utility 

matters, and charging the public a significantly higher rate for Company lawyers and experts 

has the perverse effect of the public paying more for advocates that work to increase revenues 

for the Company and shareholders than they pay for advocates that represent consumer 

interests.  If the rates charged by attorneys exceed the average amounts included within that 
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attorney compensation assessment, and are thereby deemed unreasonable for rate recovery, 

these additional charges should be paid by shareholders – not customers. 

Proposed Language: 

 In accordance with the arguments presented above, the Analysis and Conclusion 

included at pages 24 and 25 of the Proposed Order should be stricken and replaced with the 

following language: 

 The AG requests that the Commission, when analzying 

the “market rate” for attorneys when assessing the 

reasonableness of attorneys fees charged to ratepayers,  

recognize the fact that, unlike civil proceedings, in which 

attorneys’ hourly rates are negotiated and revealed prior to 

hiring, ratepayers have no say in the rate utility attorneys are 

compensated.  Neverthess, they are required to compensate the 

utilities for rate case expense in customer rates.  That fact is 

particularly ironic, given that the utility attorneys seeking rate 

increases on behalf of their clients are working against the 

interests of ratepayers. 

 While certainly the terms of compensation vary among 

private practice and governmental/not-for-profit attorneys, the 

“responsibility” and workload when it comes to Commission 

cases are comparable.  All of the attorneys work diligently on 

behalf of their respective clients.  All attorneys are obligated 

under rules of ethics to satisfy deadlines.  (“A lawyer shall act 

with reasonable diligence and promptness in representing a 

client.”  2010 Illinois Rules of Professional Conduct, Rule 1.3 – 

Diligence.)   

 The Kaiser holding, referenced by the Madigan ruling 

as guidance for the Commission’s evaluation of the 

reasonableness of rate case expense and attorney compensation 

makes clear that the the criteria listed for evaluation of the 

reasonableness of attorneys’ fees are among the criteria the 

fact-finder should assess when evaluating reasonableness of 

attorney fees, and that even specific contracts requiring the 

payment of “all costs and expenses, including attorneys’ fees”, 

as was the case in Kaiser, are not guarantees of cost recovery.  

Kaiser, 164 Ill. App. 3d at 981.   

 The Commission is obliged to consider the attorney and 

expert expense under the guiding principle that utility rates 

shall be least cost.  220 ILCS 5/8-401.  The AG submits that 

when assessing the reasonableness of an hourly rate charged by 

utility attorneys, the Commission should examine the 

compensation of other  advocates who appear before the 

Commission, not simply the typical hourly rates of private 

utility attorneys.  While Commission Staff and governmental 
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ratepayer advocates may not charge by the hour, their hourly 

compensation can be easily computed through public records.  

ICC Staff counsel and OAG salaries are published publicly 

through the Illinois Transparency and Accountability Portal.  

See http://accountability.illinois.gov/.  A conservative, simple 

mathematical computation would supply the hourly rates of 

these employees – assuming a 40-hour week (not reflecting the 

fact that attorneys frequently work longer than 40 hours per 

week). These rates are a good representation of the level of cost 

the public chooses to bear to litigate utility matters, and 

charging the public a significantly higher rate for utility 

lawyers and experts has the perverse effect of the public paying 

more for advocates that work to increase revenues for the 

Company and shareholders than they pay for advocates that 

represent consumer interests.  In sum, when assessing the 

market rates of If the rates charged by attorneys exceed the 

average amounts included within that attorney compensation 

assessment, the Commission rule should require an 

examination of these public sector salaries. 

 

Consistent with this language, the Section __.300 of the Rule should be 

modified to reference this requirement, and should be amended as 

follows: 

 

Section ___.300 Determination of Reasonable 

Compensation Costs  
a) The factors to be considered by the Commission in 

determining the reasonableness of Outside Attorneys and 

Support Staff, Outside Technical Experts and Support Staff, 

and employees of the Utility or any of its affiliates 

compensation costs may include, without limitation, the 

following:  

 

…. 9)  Hourly rates applicable to outside attorneys and 

outside technical experts representing or retained by utilities, 

and outside attorneys or outside technical experts representing 

or retained by other stakeholders who regularly appear in 

Commission proceedings.  

 

  

 

 

 

http://accountability.illinois.gov/


22 
 

G. EXCEPTION No. 7 – Section __.400: Compensation Costs Support  

  Disclosure (Privileged, Confidential and Proprietary Information) 

 

 At page 29, the Proposed Order adds new language that would require utilities to 

expressly claim a common law or statutory privilege when information or documents are 

withheld from disclosure or discovery based on claims of privilege and confidentiality.  PO at 

29.   Additional language then affords any party the right to “file a motion seeking an in 

camera inspection of the documents in question by the Adminsitrative Law Judge to resolve 

that dispute, provided that the moving party has made a showing of any legal requisites 

regarding such inspection.”  Id. 

 The problem with this additional language that it, perhaps unintentionally, seems to  

switch the burden of proving that materials are indeed privileged, confidential and 

proprietary, and subject to non-public, confidential treatment, from the utilities to Staff and 

Intervenors.  Under typical orders addressing the handling of  materials deemed confidential 

and proprietary by the utilities in rate cases, the Commission has required the utilities to file a 

motion detailing why information should be shielded from public view.  The additional 

language in the Proposed Order, however, would seem to place that burden on Staff and 

Intervenors.   

 Section 10-101 of the Act makes clear that there is a presumption, unless proven 

otherwise, that the records of the Commission, including evidence in Commission 

proceedings, be treated as public:   

All evidence presented at hearings held by the Commission or 

under its authority shall become a part of the records of the 

Commission. In all cases in which the Commission bases any 

action on reports of investigation or inquiries not conducted as 

hearings, such reports shall be made a part of the records of the 

Commission. All proceedings of the Commission and all 

documents and records in its possession shall be public records, 

except as in this Act otherwise provided. 
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220 ILCS 5/10-101.  Requiring a party to file a motion to seek in camera inspection of 

documents labelled as privileged, confidential or proprietary reverses the presumption that 

documents be deemed public and requires intervenors to prove the designation is not 

appropriate.  Such a requirement is contrary to the presumption that evidence is public, as 

provided in Section 10-101 of the Act. 

 For that reason, the People and CUB object to the additional language included in the 

Proposed Order and urge the Commission to strike new Sections __.400 (b) and (c). 

Proposed Language: 

   In accordance with the arguments presented above, the following modificaitons 

should be made at pages 29 and 30 of the Proposed Order: 

a) Section .400: Compensation Costs Support Disclosure 

(Privileged, Confidential and Proprietary Information) 

Staff’s draft of the Rule currently provides that:  

 a) Information disclosed by the Utility in support of 

Outside Counsel and Support Staff, Outside Technical Experts 

and Support Staff, and employees of the Utility or any of its 

affiliates’ compensation costs shall be afforded the same 

protections for privileged, confidential and proprietary 

information that exist under the Commission’s Rules of 

Practice, the Illinois Code of Civil Procedure, the Illinois Rules 

of Evidence and other applicable Illinois law.  

 

 The Administrative Law Judge added the following:  

 b) When information or documents are withheld from 

disclosure or discovery on a claim that they are privileged 

pursuant to a common law or statutory privilege, any such 

claim shall be made expressly and shall be supported by a 

description of the nature of the documents, communications or 

things not produced or disclosed and the exact privilege which 

is being claimed.    

 c) When there is  dispute regarding a claim of privilege, 

any party may file a motion seeking an in camera inspection of 

the documents in question by the Administrative Law Judge to 

resolve that dispute, provided that the moving party has made a 

showing of any legal requisites regarding such inspection.   

 The original language from Staff’s draft has been 

converted to subsection a) and Subsections b) and c) were 

added.  Subsection b) is a verbatim statement from Ill. Sup. 

Court Rule 201(n).  Subsection c) is simply a restatement of 

well-recognized law regarding parties’ rights in a discovery 
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dispute regarding privileged information.  See, e.g., Mahoney v. 

Gummerson, 2012 IL App (2d) 120391, 5, 980 N.E.2d 1220; 

Mueller Industries v. Berkman, 399 Ill. App. 3d 456, 470, 927 

N.E.2d 794 (2
nd

 Dist. 2010).  While Illinois law was cited in 

section a) above, sections b) and c) were added in recognition 

of the fact that often, at the Commission, it is not the attorneys 

who propound or respond to discovery.  These sections inform 

all parties as to when a privilege can be claimed and what their 

rights are when a privilege is claimed.    

 

III. CONCLUSION 

 WHEREFORE, the People of the State of Illinois and the Citizens Utility Board urge the 

Commission to adopt a rule in this proceeding consistent with the recommendations above.   

     Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

  By Lisa Madigan, Attorney General 
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