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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission 
   On Its Own Motion  
 
Development and adoption of rules  
concerning rate case expense. 

) 
) 
) 
) 
) 

 
Docket No.  11-0711 
 

 
BRIEF ON EXCEPTIONS OF 

NICOR GAS COMPANY 
 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) respectfully 

submits its Brief on Exceptions to the Administrative Law Judge’s (“ALJ”) Proposed Order 

dated April 30, 2013 (“Proposed Order” or “PO”) and Appendix thereto, which is the Draft Rule 

on Rate Case Expenses (“Draft Rule”).  Pursuant to Section 200.830 of the Rules of Practice of 

the Illinois Commerce Commission (“Commission”), 83 Ill. Adm. Code § 200.830, suggested 

replacement language is provided as Exceptions in Exhibit A to this brief. 

I. Executive Summary 

On several of the contested issues relating to the Draft Rule, the Proposed Order reaches 

conclusions that are supported by the facts and that are consistent with governing law as set forth 

in the joint submissions made to date in this docket by Commonwealth Edison Company, North 

Shore Gas Company, The Peoples Gas Light and Coke Company, MidAmerican Energy 

Company, Nicor Gas, Ameren Illinois Company d/b/a Ameren Illinois, and Mt. Carmel Public 

Utility Company (collectively, the “Utility Stakeholders”).  The Proposed Order’s correct 

conclusions include that: 

 Outside Counsel and Outside Technical Experts may recover expenses that appear to 
be in the nature of overhead as rate case expenses in appropriate circumstances (PO at 
17-18);  



 

2 
 

 The utility representative affidavit requirement should be removed from the Draft 
Rule (PO at 19-22); and 

 The Draft Rule properly excludes consideration of compensation for non-profit and 
government attorneys as a factor in the determination of the reasonableness of fees 
(PO at 23-24). 

Each of these conclusions in the Proposed Order is supported by the law and/or the facts.  

Accordingly, the Commission should adopt the Proposed Order’s conclusions with respect to 

each of these issues.  Nicor Gas, however, respectfully submits that there are several errors in the 

Proposed Order.  Nicor Gas describes these issues below and proposes replacement language in 

its Exceptions to address each issue.  The Commission should adopt the revisions Nicor Gas 

offers to the Proposed Order regarding these issues. 

II. Exception No. 1 – Governing Law  

A. Rate Case Expense Recovery 

The Proposed Order correctly recognizes that just and reasonable utility expenditures 

may be passed on to consumers.  PO at 4.  That is because “[u]nder long established federal and 

Illinois constitutional law, and Illinois ratemaking law, a utility’s rates must be set so as to allow 

it the opportunity to obtain full recovery of its prudent and reasonable costs…”, North Shore Gas 

Co., et al., ICC Docket Nos. 11-0280 Cons. at 5 (Order Jan. 10, 2012), aff’d on a different issue, 

People ex rel. Madigan v. Illinois Commerce Comm’n, 2013 IL App (2d) 120243 (2d Dist. 

March 29, 2013), and within that framework the guiding standard for the Commission in setting 

any rates for a public utility is that the rates be “just and reasonable.”  220 ILCS 5/9-201(c); Bus. 

and Prof. People for the Pub. Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 208 (1991).  

This standard extends to a public utility’s recovery of rate case expenses in its rates.  See, e.g., 

Northern Illinois Gas Co., ICC Docket No. 04-0779 at 51 (Order Sept. 20, 2005) (“The 

amortization period for rate case expense is guided by the requirement that the final rates be just 
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and reasonable”); Consumers Illinois Water Co., ICC Docket No. 03-0403 at 22 (Order April 13, 

2004) (“the components of … rates, including rate case expense, must themselves be just and 

reasonable”).   

Indeed, it is well-established that a utility is entitled to recover rate case expenses, which 

have been found by the Supreme Court of Illinois to be ordinarily, properly and fairly allowable 

as an operating expense. DuPage Util. Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 553, 

561 (1971) (holding that “just and reasonable” rates “should be sufficient to provide for 

operating expenses” and that “rate-case expense is ordinarily properly and fairly allowed as an 

operating expense”).  See also People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, 2011 

IL App (1st) 101776, ¶ 13 (1st Dist. Dec. 9, 2011, reh’g denied, April 11, 2012) (“Madigan”), 

appeal denied (Ill. S. Ct. Sept. 26, 2012) (“Illinois courts have allowed utilities to recover rate 

case expense because ‘[t]he costs incurred by a utility to prepare and present a rate case are 

properly recoverable as an ordinary and reasonable cost of doing business.’”) (quoting Central 

Illinois Public Service Co. (CIPS) v. Illinois Commerce Comm’n, 243 Ill. App. 3d 421, 432 (4th 

Dist. 1993) (citing DuPage)); Driscoll v. Edison Light & Power Co., 307 U.S. 104, 120-21 

(1939) (“[O]n a proceeding by a commission to determine reasonableness [of rates], we are of 

the view that the utility should be allowed its fair and proper expenses for presenting its side to 

the commission.”).  Thus, the costs incurred by a utility to prepare and present a rate case are 

properly recoverable as an ordinary and reasonable cost of doing business.  In this respect, the 

Proposed Order correctly recognizes that “rate case expense involves standard operating 

expenses that are recoverable as of right by the utility.”  PO at 3. 

Section 9-229 of the Public Utilities Act (the “Act”) also recognizes the recoverability of 

rate case expenses.  Section 9-229 states in its entirety as follows: 
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The Commission shall specifically assess the justness and reasonableness of any 
amount expended by a public utility to compensate attorneys or technical experts 
to prepare and litigate a general rate case filing.  This issue shall be expressly 
addressed in the Commission’s final order. 

220 ILCS 5/9-229.  Section 9-229 unambiguously establishes that the standard an item of rate 

case expense must meet to be recoverable by a utility is “justness and reasonableness” – the same 

standard to be applied by the Commission in setting rates, generally, established in Section  

9-201(c) of the Act.  In other words, Section 9-229 does not impose a substantive standard 

different from that which the Commission has employed for decades to assess whether rate case 

expenses should be allowed as an operating expense.  It simply requires that an express finding 

be made.   

This fact is confirmed by the multiple Orders entered by the Commission after 

Section 9-229 became effective on July 10, 2009, approving utility recovery of rate case 

expenses under the just and reasonable standard.  See, e.g., North Shore Gas Co., et al., ICC 

Docket Nos. 09-0166 Cons. at 43 (Order Jan. 21. 2010) (“The Commission finds that the 

amounts expended by the Utilities ($4,788,000 for Peoples Gas and $2,598,000 for North Shore) 

for rate case expense in this proceeding are just and reasonable and consistent with Section 9-229 

of the PUA.  Thus, these amounts are approved.”); MidAmerican Energy Co., ICC Docket 

No. 09-0312 at 43 (Order Mar. 24, 2010) (“the Commission finds pursuant to Section 9-229 of 

the Act, that amounts expended by the utility to compensate attorneys and technical experts 

associated with the preparation and litigation of the instant proceeding appear just and 

reasonable, based on the testimony and record evidence”); Aqua Illinois, Inc., ICC Docket 

No. 10-0194 at 14 (Order Dec. 2, 2010) (“The record supports the finding that the approved rate 

case expense in this proceeding is just and reasonable.”). 
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The Proposed Order appears to conclude that the substantive standard for recovery of rate 

case expenses has changed “due to the enactment” of Section 9-229.  PO at 3.  However, nothing 

in Section 9-229 disturbs the established rule that just and reasonable rate case expense “is 

ordinarily properly and fairly allowed as an operating expense.”  Du Page Utility Co., 47 Ill. 2d 

at 561.  If the General Assembly had wanted to change the law on this point, it could easily have 

done so when it enacted Section 9-229; it did not.  “When statutes are enacted after judicial 

opinions are published, it must be presumed that the legislature acted with knowledge of the 

governing case law.”  Millennium Park Joint Venture, LLC v. Houlihan, 241 Ill. 2d 281, 305-06 

(2010).   

Indeed, the Madigan court expressly recognized that Section 9-229 only changed the law 

with respect to the findings that the Commission must make: 

In considering section 9-229, we note that prior to its enactment, the Commission, 
pursuant to section 10-201(e)(iii), only needed to make sufficient findings to allow 
for informed judicial review.  Section 9-229 created a requirement for more 
specific findings.  Under section 9-229, the Commission is required to 
“specifically assess the justness and reasonableness” of “any amount” paid by the 
utility for legal and expert fees and the Commission must “expressly address” this 
issue in its order.  220 ILCS 5/9-229 (West 2010).  We construe this statutory 
language to require the Commission to “expressly address” the basis for its 
findings.  Section 9-229 mandates a more detailed finding than what is generally 
required of the Commission, otherwise the purpose of the legislative action to 
enact it was unnecessary. 

Madigan, 2011 IL App (1st) 101776, ¶ 47 (emphasis added).   

In short, the fact that Section 9-229 requires the Commission to make an express finding 

regarding rate case expenses does not hold these expenses to a higher standard for recovery than 

every other utility operating expense.  Nicor Gas offers revised language throughout its 

Exceptions where the Proposed Order concludes otherwise. 
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B. Recovery of Attorneys’ Fees Generally 

The Proposed Order erroneously concludes that Madigan “required” the Commission to 

undertake a different analysis than what is provided for in the legal scheme set forth above.  See, 

e.g., PO at 2-3 (“It further required this Commission to review those fees in accordance with the 

standard set forth in Kaiser v. MEPC, 164 Ill. App. 3d 978, 984, 518 N.E.2d 424 (1st Dist. 1987) 

and Fitzgerald v. Lake Shore Animal Hospital, Inc., 183 Ill. App. 3d 655, 661 539 N.E.2d 311 

(1st Dist. 1989).”); PO at 4 (“…the case law that People ex rel. Madigan requires the 

Commission to follow.”); PO at 26 (“the Commission notes that People ex rel. Madigan required 

this Commission to adopt the approach in the Kaiser line of cases….”).   

On the contrary, Madigan simply offered “guidance” to the Commission on remand in its 

assessment of rate case expense under Section 9-229 of the Act.  Specifically, the Illinois 

Appellate Court commented, in dictum, that “the Commission has the ability to consider the 

factors presented to establish the amount of attorney fees requested” and “these cases regarding 

an award of attorney fees can provide guidance to the Commission and the parties to comply 

with section 9-229.”  Madigan, 2011 IL App (1st) 101776, ¶ 52.  Thus, the guidance to be found 

in Madigan is in the factors that may be considered, when applicable, in determining the 

reasonableness of rate case expenses.1  It was in this respect that the Madigan court cited Illinois 

cases involving an award of attorneys’ fees, including Kaiser.  Id., ¶ 51.  Accordingly, Madigan 

does not “require” the Commission to “follow” or adopt “the Kaiser line of cases.”  PO at 4, 26.  

Nicor Gas therefore offers revised language throughout its Exceptions where the Proposed Order 

concludes that Madigan requires the Commission to follow these cases in the rate case context. 

                                                 
1 In fact, the Draft Rule reflects this guidance in Section ___.300 by incorporating a list of factors for the 

Commission to consider “in determining the reasonableness” of rate case expenses.   
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Nor should there be any such requirement imposed by the Commission in this 

rulemaking.  Cases like Kaiser, which involve attorneys’ fees petitions, arise in a fee-shifting 

context that is not analogous to the rate case proceeding context, which involves standard 

operating expenses as discussed above.  For example, Kaiser involved a contractual provision 

that expressly provided for the lessee to “pay all costs and expenses, including attorneys’ fees” 

under certain circumstances.  164 Ill. App. 3d at 981.  The Kaiser court began its analysis by 

recognizing that “[p]rovisions in contracts for awards of attorney fees are an exception to the 

general rule that the unsuccessful litigant in a civil action is not responsible for the payment of 

the opponent’s fees.”  Id. at 983 (emphasis added).  The “general rule” referenced by the Kaiser 

court is the “American Rule”, which the Supreme Court of Illinois has described as “the general 

American rule that the prevailing party in a lawsuit must bear the costs of litigation, unless a 

statutory provision or an agreement between the parties allows the successful litigant to recover 

attorney fees and the expenses of suit.”  Brundidge v. Glendale Fed. Bank, F.S.B., 168 Ill. 2d 

235, 238 (1995).  However it is described, the doctrine remains the same and stands in contrast to 

the case law and provision of the Act (Section 9-229) expressly acknowledging the 

recoverability of rate case expenses.  To the extent that the Proposed Order (at 4) implies that the 

Utility Stakeholders have somehow argued that the “American Rule” is implicated here, Nicor 

Gas offers clarifying language in its Exceptions.   

Nicor Gas also offers clarifying language to the extent that the Proposed Order (at 4) 

implies that Section 9-229 somehow is in the nature of a fee-shifting statute.  A review of case 

law involving fee-shifting statutes demonstrates that these statutes define the circumstances in 

which the prevailing or successful party will be permitted to recover attorneys’ fees.  See, e.g., 

Hensley v. Eckerhart, 461 U.S. 424, 433 (1983) (“‘the court, in its discretion, may allow the 
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prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs.’”) 

(quoting statute; emphasis added); Johnson v. Georgia Highway Exp., Inc., 488 F.2d 714, 715, 

716 (5th Cir. 1974) abrogated by Blanchard v. Bergeron, 489 U.S. 87 (1989) (considering 

appeal of attorneys’ fees awarded under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000e-5(k), which provides that the court, “in its discretion, may allow the prevailing party … 

a reasonable attorney’s fee as part of the cost of the litigation.”) (emphasis added); Rackow v. 

Illinois Human Rights Comm’n, 152 Ill. App. 3d 1046, 1062 (1st Dist. 1987) (recognizing 

exception to the general rule that attorney fees are not recoverable “by a successful litigant from 

his adversary in a civil action” provided for in provision of the Illinois Human Rights Act) 

(emphasis added).  There is no such language in Section 9-229.  Accordingly, cases like these 

arising in a fee-shifting context have little bearing in the Commission setting where utilities are 

entitled to recover rate case expenses regardless of any perceived “success” in a rate case 

proceeding.     

Although the Commission and the Illinois Appellate Court have each referenced 

fee-shifting cases in connection with the findings the Commission is to make under Section  

9-229 – In re Charmar Water Co., et al., ICC Docket Nos. 11-0561 Cons. at 18 (Order May 22, 

2012) and Madigan, 2011 IL App (1st) 101776, ¶ 51 – neither authority stands for the 

proposition that rate case expenses are held to a higher standard for recovery under 

Section 9-229 than every other utility operating expense.  Nor is there anything requiring a 

higher standard for recovery in the numerous other Commission Orders entered after Section  

9-229 became effective, as noted earlier.  See, e.g., North Shore Gas Co., et al., ICC Docket Nos. 

09-0166 Cons. (Order Jan. 21, 2010); MidAmerican Energy Co., ICC Docket No. 09-0312 

(Order Mar. 24, 2010); Aqua Illinois, Inc., ICC Docket No. 10-0194 (Order Dec. 2, 2010).  
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Finally, in responding to the Utility Stakeholders’ argument that fee-shifting cases are not 

analogous here, the Proposed Order makes several statements that only serve to highlight the 

distinction between cases arising in a fee-shifting setting and a rate case.  First, the Proposed 

Order emphasizes that “the fee-shifting provisions in contracts and laws usually contain an 

element of fault” and that “ratepayers cannot be considered to be wrongdoers, yet, they are 

paying the fees for utilities through no fault of their own.”  PO at 3.  The concept of fault has no 

place in a rate case where the Commission is tasked with setting rates for a public utility that 

allow cost recovery and are “just and reasonable.”  220 ILCS 5/9-201(c).  The Proposed Order 

also improperly appears to gives credence to the argument of the Illinois Attorney General 

(“AG”) and the Citizens Utility Board (“CUB”) that “a utility’s goal is to maximize its profits” 

and that this is reflected insofar as litigants in a more traditional lawsuit are purportedly on a 

more “level playing field” than a utility in a rate case and its customers.  PO at 4.  Contrary to the 

assertions in the Proposed Order, a utility’s inherent goal is to provide safe and reliable service in 

exchange for the opportunity to earn a proper return on its prudent and reasonable investment.  

Nicor Gas proposes revisions in its Exceptions to remove the statements addressed above. 

III. Exception No. 2 – Section ___.200(a): Standards for Flat Fee Contracts 

The Proposed Order agrees with AG/CUB that the same level of detail should be required 

of a utility for flat fee contracts with Outside Counsel as with an hourly rate contract.  PO at 

8-11.  Nicor Gas does not take exception to this conclusion in the Proposed Order; however, 

Nicor Gas is concerned that the inclusion of a new definition for “time sheet” and use of that 

phrase in Section ___.200(a) of the Draft Rule creates confusion and redundancy.  In particular, 

it is not clear that the information that would be reflected on a “time sheet” as defined in the 

Draft Rule would be any different from the information that is reflected on invoices “disclosing 
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time entries” as that phrase is used in Section ___.200(a).  As it stands now, the Draft Rule 

appears to require Outside Counsel and Outside Technical Experts to generate and provide two 

separate sets of documents showing detailed information about hours spent, tasks performed and 

applicable rates.  Clearly such duplication is unnecessary.  The Commission should, therefore, 

delete the Draft Rule’s new definition for and use of the phrase “time sheet” in Section 

___.200(a).   

If the Commission is inclined to include any new definition for the sake of clarity, Nicor 

Gas proposes that the Draft Rule be revised to include a definition of “Time entry” as follows: 

“Time entry sheet” means a contemporaneously-generated executed information 
document that reflects states the hours performed on a particular task, specifying 
the task performed and the applicable hourly rate in the case or Hourly rate billing 
or contracts with Not-to-exceed clauses, or the applicable estimated hourly rate, in 
the case of a Flat fee contract.     

To reflect this new definition and provide consistency throughout Section ___.200(a) of the Draft 

Rule, Nicor Gas also proposes the following revisions to subsections (3) and (4): 

3) For services provided under an Hourly rate contract, including but not 
limited to a contract with a Not-to-exceed provision, invoices and time sheets, 
disclosing time entries for each Outside Technical Expert and Support Staff that 
clearly indicates… 

* * * * * 

4) For services provided under a Flat fee contract, all invoices provided by 
the Outside Counsel and Support Staff or Outside Technical Expert and Support 
Staff to the Utility related to the contract, as well as any invoices disclosing time 
entries and time sheets and summaries of any proposals reviewed prior to the 
selection for service. 

Nicor Gas proposes alternative language in its Exceptions to reflect how the above 

suggestions should be incorporated into the Proposed Order. 
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IV. Exception No. 3 – Sections ___.200 and ___.300: Use of Necessary and Necessity 

As to Sections ___.200 and ___.300, the Proposed Order first misstates the position of 

the Utility Stakeholders.  Accordingly, Nicor Gas offers revised language in its Exceptions to 

correctly summarize the position set forth by the Utility Stakeholders in their Initial Comments at 

2-7 and Reply Brief at 10-11.  Nicor Gas similarly offers revised language to the Commission’s 

Analysis and Conclusions to strike references to arguments that the Utility Stakeholders did not 

make. 

In addition, the Proposed Order improperly adopts the AG/CUB argument to reinstate the 

use of the words “necessary” and “necessity” in Sections ___.200 and ___.300.  PO at 12-13.  

With these changes, the Draft Rule attempts to have a utility show that its rate case expenses 

were “necessary” instead of just and reasonable, which is the Section 9-229 standard.  Any such 

reference to necessity will cause confusion as to whether it is a separate determination for the 

Commission to reach and, if it is, then it will force the Commission to determine – after the fact 

– what is or is not “necessary” in preparing and prosecuting a rate case.  See Utility Stakeholders 

Reply Br. at 11.   

Moreover, any “necessity” requirement would be contrary to law.  It is well established 

under Illinois law that when interpreting a statute, the Commission cannot rewrite its provisions 

or depart from its plain language by reading into it terms that were not expressed by the 

legislature.  See People ex rel. Birkett v. Dockery, 235 Ill. 2d 73, 81 (2009) (“It is a cardinal rule 

of statutory construction that we cannot rewrite a statute, and depart from its plain language, by 

reading into it exceptions, limitations or conditions not expressed by the legislature.”).  It also 

would be contrary to law for the Commission to “enlarge the meaning of an unambiguous 

statute” to make it consistent with the Commission’s ideas of “orderliness and public policy.”  

Harshman v. DePhillips, 218 Ill. 2d 482, 512 (2006), quoting Henrich v. Libertyville High Sch., 
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186 Ill. 2d 381, 394-95 (1998).  The numerous justifications offered by the Proposed Order for 

adopting these changes do not outweigh the law on this point.  PO at 12-13.  For these reasons, 

Nicor Gas’ proposed modifications to the Commission Analysis and Conclusion regarding 

Sections ___.200 and ___.300 should be adopted and these sections of the Draft Rule should be 

modified as follows: 

Section ___.200 Required Support for Compensation Costs 

* * * * * 

b) In addition to the information required in ___.200 (a), the Utility shall 
provide the following information at the time of filing its direct case: 

* * * * * 

4) An explanation of the process, procedures and controls the Utility 
has in place to ensure that the bills from its Outside Counsel and Support 
Staff, and Outside Technical Experts and Support Staff and Utility 
affiliates2 are accurate, reasonable necessary, and not redundant before 
payment is made to those vendors. 

* * * * * 

Section ___.300 Determination of Reasonable Compensation Costs 

* * * * * 

b) The factors to be considered by the Commission in determining the 
reasonableness of Outside Counsel and Support Staff, Outside Technical Experts 
and Support Staff, may include, without limitation, the following: 

* * * * * 

4) Nature, extent and reasonableness necessity of work performed 
considered at the time the work was performed including, without 
limitation, the amount of support required for pleadings, discovery, 
briefing and hearings and the relevance of the work products to the 
justness and reasonableness of the proposed utility rates;  

                                                 
2 Nicor Gas strikes this language for consistency with the Proposed Order’s conclusion that internal utility 

work is not recoverable as rate case expense and, as such, utility affiliates would not be billing the utility.  For the 
same reason, Section ___.200(b)(5) should be modified as follows:  “An explanation of the reasonableness of the 
fees to be paid to the Outside Counsel and Support Staff, and Outside Technical Experts and Support Staff, and 
employees of the Utility or any of its affiliates with consideration of the factors enumerated in Section ____.300.” 
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* * * * * 

7) Whether it was reasonable necessary for multiple Outside 
Attorneys and/or Outside Technical Experts to address the same or similar 
issues; 

The Proposed Order continues in “a related vein” to further modify the Draft Rule to add 

a tenth factor to Section ___.300(b) regarding determination of reasonable compensation costs:  

“(10) the reasonableness of the amount of time taken to perform a task.”  PO at 13.  The 

Proposed Order assumes that Outside Counsel and Outside Technical Experts “should be able to 

satisfy this requirement by articulating briefly, in their documentation, the reason why a task 

took a long period of time.”  Id.  Yet, this reasoning assumes that it will be universally 

understood, without more, what time period will be considered “long” such that Outside Counsel 

and Outside Technical Experts will be able to include in their initial documentation to the utility 

a description of why each and every task they performed took the amount of time that it did even 

if no party ever challenges the amount of time spent.  Therefore, the Proposed Order should be 

modified to strike the discussion of Section ___.300(b)(10) and the rationale therefore as 

reflected in Nicor Gas’ Exceptions.  In addition, the new Section ___.300(b)(10) should be 

stricken from the Draft Rule. 

V. Exception No. 4 – Section ___.200(b)(3): Documentation of Internal Expenditures  

The Proposed Order concedes that “[i]t may appear to be unnecessary” to require internal 

utility work to be tracked when the Proposed Order also concludes that internal utility work is 

not recoverable as rate case expense.  PO at 22-23.  Nevertheless the Proposed Order maintains 

that the utility must still provide extensive information regarding utility employee costs for work 

performed on the rate case at issue, including salary and payroll taxes and benefits information, 

and “evidence” regarding what services the employee performed.  Id.  The reasoning provided by 
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the Proposed Order is that this requirement is allegedly necessary to ensure that Outside Counsel 

and Outside Technical Experts are “not duplicating work performed by a utility employee” and 

“that the bills for Outside Counsel/Outside Technical Experts do not bill for services performed 

by utility employees in furtherance of a rate case.”  PO at 23.   

The latter portion of this rationale as stated does not make sense and is contrary to all 

experience.  The charges from Outside Counsel and Outside Technical Experts are for their own 

work, and the required documentation of their charges will show that.  Outside Counsel and 

Outside Technical Experts do not charge for the work of utility employees.  Nicor Gas knows of 

no rate case ever in which a claim to the contrary has been made.   

The former portion of this rationale appears intended to reflect a concern for the 

hypothetical possibility that Outside Counsel/Outside Technical Experts might unnecessarily 

perform work duplicative of that of utility employees.  As such, it also is not based on 

experience.   Moreover, there is no provision in the Draft Rule for a proper and practical manner 

in which the determination would be made as to whether there was such duplication.  Nor could 

there be any objective measure for making that determination, as it would solely depend upon the 

nature of the descriptions provided by both utility employees and Outside Counsel/Outside 

Technical Experts.  Any meaningful comparison of those descriptions would be futile.  In nearly 

all aspects of litigating a rate case, including, inter alia, preparation of testimony and schedules, 

drafting and responding to discovery, and hearing preparation, utility employees work side-by-

side with Outside Counsel/Outside Technical Experts.  For example, a utility employee might 

draft a piece of testimony and then Outside Counsel would review it, or vice versa.  Their 

records would indicate that they both worked on the same piece of testimony.  As such, the 

descriptions of tasks performed will in many, perhaps most, circumstances appear identical.  Yet, 



 

15 
 

the work performed by utility employees and Outside Counsel/Outside Technical Experts will in 

no way be duplicative as each individual brings his or her own role, skill set, and knowledge to 

the tasks at hand.  A subjective, after-the-fact comparison of time entries without any reference 

to the collaborative context in which the tasks were performed would be incredibly time-

consuming, interfere with efficient conduct of the case (for example, if utility employees had to 

expend time on an extraordinary new level of record-keeping, it could slow down the process of 

preparing answers to data requests), and produce no useful information.  Accordingly, the 

Proposed Order should be modified to delete the discussion of the new Section ___.200(b)(3) 

and all references to duplication of work as between utility employees and Outside 

Counsel/Outside Technical Experts as proposed by Nicor Gas in its Exceptions.  In addition, the 

new Section ___.200(b)(3) should be stricken from the Draft Rule in its entirety. 

VI. Exception No. 5 – Section ___.300(a): Attorney Review  

The Proposed Order introduces a new requirement in the Draft Rule that rate case 

expense “shall be addressed in the attorney review in post-trial briefs.”  PO at 25.  Nicor Gas 

understands “post-trial” to reference the briefing that occurs after evidentiary hearings and, 

therefore, does not take issue with that requirement as it comports with the historic practice of 

addressing rate case expense in the briefing that leads up to the Commission’s final Order.  

However, Nicor Gas takes exception to the description of the Utility Stakeholders’ position and 

the Commission’s Analysis and Conclusions in this section of the Proposed Order (at 25-27).   

First, as to the position of the Utility Stakeholders, the Proposed Order erroneously 

concludes that the Utility Stakeholders’ argument was that “all a utility need proffer, to establish 

the justness and reasonableness of rate case expenses, is a utility employee testifying that, in 

his/her opinion, the amount of rate case expense is just and reasonable.”  PO at 25.  In fact, the 
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Utility Stakeholders’ argument was simply that utility employees, including accountants, are 

“qualified to offer testimony probative of the justness and reasonableness of rate case expense.”  

Utility Stakeholders Reply Br. at 11-12.  Indeed, the Utility Stakeholders also stated in their 

Reply Brief that “financial witness testimony – whether from Staff or a utility – may not be 

dispositive of whether the Section 9-229 standard has been met.”  Id. at 13.  Thus, Nicor Gas 

offers revised language to the Proposed Order in its Exceptions to more correctly reflect the 

Utility Stakeholders’ position. 

The Proposed Order also is problematic because it concludes that “a utility employee 

opining that in his or her opinion, the amount of rate case expense is reasonable[,] is not 

adequate in terms of protecting the rights of ratepayers….”  PO at 26.  This prejudgment, that a 

knowledgeable witness on behalf of a company that is a sophisticated and constant user of a wide 

variety of legal and expert services nonetheless lacks the ability to comment competently on the 

cost, use, and value of legal services, is inappropriate.  The proposition stated by the Proposed 

Order presumably is intended to refer to a non-lawyer utility employee, but if it were to be 

applied to a lawyer, then it would be flatly incorrect.  An additional problem arises from the fact 

that there is still a requirement in the Draft Rule that the utility must submit with its direct case 

“[a]n explanation of the reasonableness of the fees to be paid to the Outside Counsel and Support 

Staff, Outside Technical Experts and Support Staff ….”  Draft Rule at 5 (Section ___.200(b)(5) 

in Appendix to PO).  At a minimum, there is an inconsistency in requiring the utility to provide 

information in its direct case regarding rate case expense while ostensibly foreclosing the utility 

from using any utility employee witness (or at least a non-lawyer) to sponsor that information.  

Accordingly, it should be clarified in the Commission’s Analysis and Conclusions that an 

appropriate utility employee, and at a minimum an attorney, may properly provide the 
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explanation regarding the reasonableness of fees required by the Draft Rule at the time of filing 

the utility’s direct case.  Nicor Gas offers revised language regarding this issue in its Exceptions. 

VII. Exception No. 6 – Section ___.300(b)(8): Other Jurisdictions 

The Proposed Order errs in adopting Staff’s inclusion of “other jurisdictions” in the 

analysis of market data concerning fees in Section ___.300(b)(8) (formerly Section 

___.300(a)(8)).  PO at 27-29.  Allowing for consideration of rates in other jurisdictions conflicts 

with the purpose of this provision in the Draft Rule, which is to compare the fees at issue in the 

rate case with the prevailing market rate in the relevant community.  See Utility Stakeholders 

Init. Comments at 14-15.   

As the Utility Stakeholders stated in their Initial Comments, the fees paid to attorneys 

preparing and litigating rate cases in other jurisdictions, or to the technical experts participating 

in these rate cases, may be higher or lower due to, among other things, cost-of-living differences 

and the specific regulatory framework of each state.  Id. at 14.  Rate cases will be litigated 

somewhat differently in other jurisdictions given the varied development of regulatory policy 

and statutes over more than a century.  Id.  For example, in some states, rates may involve 

settlement negotiations to a greater degree than in Illinois.  See, generally, California (CA Rules 

of Practice, Article 12, Sections 12.1-12.7; Idaho (IDAPA 31.01.01, Rules 271-277).  Other 

states, like Wisconsin, offer a Simplified Rate Case for their water utilities.  Put simply, it will be 

a difficult, if not impossible, task to find useful fee comparisons in terms of the work actually 

executed without delving into many differing sets of circumstances.  Furthermore, if maintained 

in its current form, Section ___.300(b)(8) of the Draft Rule will add significantly to the costs of 

litigating rate cases as the parties argue over whether issues were comparable or whether other 

jurisdictions are relevant. 
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In light of the above, the Proposed Order correctly recognizes that cost-of-living 

differences are a “valid concern,” as is the concern about excessive litigation that may result 

from the Draft Rule.  PO at 28-29.  However, Nicor Gas notes that the Proposed Order does not 

adequately address these concerns by adding the term “relevant” to the beginning of Section 

___.300(b)(8).  Although the evidence should certainly be relevant in order to be considered in 

the Commission’s analysis, the inclusion of the term “relevant” will not necessarily avoid 

litigation over whether and to what extent information from other jurisdictions should be 

considered.  Accordingly, Nicor Gas proposes that the Draft Rule be revised to strike “or other 

jurisdictions” from the end of Section ___.300(b)(8) as reflected below: 

8) Relevant evidence regarding the prevailing market rates concerning fees 
charged for comparable services including, as applicable, fees charged in prior 
rate cases by an affiliate of the utility in Illinois or other jurisdictions; 

Nicor Gas proposes in its Exceptions the same revision to the language as it appears in the 

Proposed Order and offers related modifications to the Commission’s Analysis and Conclusions. 

VIII. Conforming Correction 

In addition to the corrections noted above, Nicor Gas also notes that the Proposed Order 

correctly strikes the last sentence from the definition of Miscellaneous Expenses that references 

“minimal expenses.”  PO at 16.  The Proposed Order nevertheless includes a discussion of the 

stricken language and concludes that expenses can be minimal and extraordinary at the same 

time.  PO at 18.  This language is unnecessary in the Commission’s Analysis and Conclusions in 

light of the modification to the Draft Rule and should therefore be stricken as shown in Nicor 

Gas’ Exceptions. 
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IX. Conclusion  

WHEREFORE, for each of the reasons set forth herein and within the joint submissions 

made by the Utility Stakeholders in this proceeding, Northern Illinois Gas Company d/b/a Nicor 

Gas Company respectfully requests that the Proposed Order and Draft Rule be modified 

consistent with the positions and language set forth herein and with the replacement language in 

Nicor Gas Company’s Exceptions in Exhibit A and, as modified, be adopted by the Commission.   

Dated:  June 6, 2013 
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