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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission 
   On Its Own Motion  
 
Development and adoption of rules  
concerning rate case expense. 

) 
) 
) 
) 
) 

 
Docket No.  11-0711 
 

 
THE PEOPLES GAS LIGHT AND COKE COMPANY’S AND NORTH SHORE GAS 

COMPANY’S BRIEF ON EXCEPTIONS TO THE PROPOSED FIRST NOTICE ORDER 

The Peoples Gas Light and Coke Company and North Shore Gas Company (collectively, 

“Peoples Gas”), under Section 10-111 of the Public Utilities Act (the “Act”), 220 ILCS 5/10-

111, Section 200.830 of the Illinois Commerce Commission’s (the “Commission” or “ICC”) 

rules, 83 Ill. Admin. Code § 200.830, the April 30, 2013 Administrative Law Judge’s (“ALJ”) 

Proposed First Notice Order (the “Proposed Order”), and the May 8, 2013 Notice of ALJ’s 

Ruling, submit:  (1) this Brief on Exceptions and (2) separate Exceptions to the Proposed Order 

with proposed language.  Further, pursuant to 83 Ill. Adm. Code § 200.850, Peoples Gas 

respectfully requests that the Commission hear oral argument on the issues raised in this Brief on 

Exceptions.  

INTRODUCTION 

This rulemaking proceeding was initiated by the Commission “to develop a policy for 

assessing the justness and reasonableness of the attorney and expert witness fees in rate case 

expenses as required by Section 9-229 of the Public Utilities Act.”  Nov. 2, 2011 Initiating Order 

at p. 2.  As reflected in the Proposed Order’s summary of the proceedings in this matter, several 

members of Commission Staff (“Staff”) and Staff counsel, counsel for the Illinois Attorney 

General (the “AG”), counsel for the Citizens Utility Board (“CUB”), and counsel and 
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representatives of several electric and natural gas utilities (collectively, the “Utilities”)1 

participated in a series of workshops to develop a draft rule addressing the Commission’s 

directive in the Initiating Order.  Working cooperatively, the various parties produced a draft 

proposed rule on which the parties, in large part, agreed.   

The Proposed Order, however, would modify the draft proposed rule developed by the 

parties in several troubling ways.  The Proposed Order makes modifications to the draft proposed 

rule that were not requested by any party and that are based on conclusions of fact not supported 

by any substantial evidence to be found in the record.  The main problems with the Proposed 

Order stem from two critical misconceptions of law that permeate the entire Proposed Order.  

The first is that the appellate court in People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, 

2011 IL App (1st) 101776, ¶¶ 51-52 (1st Dist. Dec. 9, 2011, reh’g denied, April 11, 2012) 

(“People ex rel. Madigan”), appeal denied (Ill. S. Ct. Sept. 26, 2012), “required” that the 

Commission now apply the standards used in civil courts for the recovery of attorneys’ fees in 

litigation involving fee-shifting statutes or contractual provisions.  See Proposed Order at 2-6.  

This conclusion completely misreads and/or mischaracterizes what the appellate court stated in 

People ex rel. Madigan, and ignores what the proper scope of appellate review of a Commission 

order may entail.  A fair reading of the People ex rel. Madigan case reveals that the court was 

merely offering the procedures followed by trial courts in civil fee-shifting situations as an 

example to provide “guidance” to the Commission as to how it may wish to “expressly address” 

the justness and reasonableness of rate case expenses.  People ex rel. Madigan, 2011 IL App 

(1st) 101776 at ¶¶ 47, 51-52.  This premise of the Proposed Order is thus incorrect. 

                                                 
1 In addition to The Peoples Gas Light and Coke Company and North Shore Gas Company, the Utilities include:  
Commonwealth Edison Company, MidAmerican Energy Company, Northern Illinois Gas Company d/b/a Nicor Gas 
Company, Ameren Illinois Company d/b/a Ameren Illinois, and Mt. Carmel Public Utility Company. 
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The second major fallacy underlying the Proposed Order’s conclusions is that in 

conjunction with its faulty reading of the People ex rel. Madigan case, Section 9-229 of the Act 

substantively changed what types of expenses a public utility is allowed to recover as rate case 

expenses.  The Proposed Order wrongly interprets Section 9-229 as limiting rate case expenses 

to include only the costs of attorneys and expert witnesses that are “outside” of a utility.  This 

limitation appears nowhere in the language of Section 9-229, and indeed, would appear to be 

contrary to the statute’s express scope of covering “any amount” spent by a utility “to 

compensate attorneys or technical experts to prepare and litigate a general rate case filing.”  220 

ILCS 5/9-229 (emphasis added).  Moreover, the express language of Section 9-229 addresses 

only how the Commission must evaluate particular items of rate case expense and says nothing 

about changing or otherwise limiting what types of costs may be recovered by public utilities as 

rate case expenses.  Accordingly, this major premise of the Proposed Order likewise is incorrect. 

While disagreeing with many aspects of the Proposed Order and the Draft Rule on Rate 

Case Expense contained in its Appendix (the “Draft Rule”), Peoples Gas here in its Brief on 

Exceptions and separately-filed Exceptions requests that the Commission correct certain portions 

of the Proposed Order and the Draft Rule that are contrary to law or likely to cause duplicative, 

redundant and/or irrelevant work that would serve only to increase rate case expenses for 

customers. 

II. BACKGROUND 

A. Issues Regarding the General Meaning of Section 9-229 and People ex rel. 
Madigan 

Exception No. 1 

It is well-established that a utility is entitled to recover rate case expenses, which have 

been found by the Supreme Court of Illinois to be ordinarily, properly and fairly allowable as an 
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operating expense.  DuPage Util. Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 553, 561 

(1971) (“rate-case expense is ordinarily properly and fairly allowed as an operating expense”).  

Indeed, the court in the People ex rel. Madigan case relied upon so heavily by the Proposed 

Order stated:  “Illinois courts have allowed utilities to recover rate case expense because ‘[t]he 

costs incurred by a utility to prepare and present a rate case are properly recoverable as an 

ordinary and reasonable cost of doing business.’”  Madigan, 2011 IL App (1st) 101776 at ¶ 13 

(citations omitted).  The guiding standard for the Commission in setting any rates for a public 

utility – that the rates be “just and reasonable”2 – has traditionally been applied to a public 

utility’s recovery of rate case expenses in its rates, as well.  See, e.g., Northern Illinois Gas Co., 

ICC Docket No. 04-0779, Order at 51 (Sept. 20, 2005) (“The amortization period for rate case 

expense is guided by the requirement that the final rates be just and reasonable”); Consumers 

Illinois Water Co., ICC Docket No. 03-0403, Order at 22 (April 13, 2004) (“the components of . 

. . rates, including rate case expense, must themselves be just and reasonable”).   

Section 9-229 of the Act did nothing to change this standard.  Indeed, Section 9-229 

expressly mandates that “justness and reasonableness” is the standard by which rate case 

expenses must be judged.  Section 9-229’s title and text are:  

Consideration of attorney and expert compensation as an expense.  The 
Commission shall specifically assess the justness and reasonableness of any 
amount expended by a public utility to compensate attorneys or technical 
experts to prepare and litigate a general rate case filing.  This issue shall be 
expressly addressed in the Commission’s final order. 

220 ILCS 5/9-229.  Accordingly, what Section 9-229 does is place additional requirements on 

the Commission to  (1) “specifically assess the justness and reasonableness” of amounts a public 

                                                 
2 220 ILCS 5/9-201(c); Bus. and Prof. People for the Pub. Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 
208 (1991) (“BPI II”). 
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utility spends “to compensate attorneys or technical experts” in connection with a rate case,  and 

(2) expressly address this issue in its final order in a rate case proceeding.  That is all. 

It is thus equally important to note what the express language of Section 9-229 does not 

do or say.  Section 9-229’s express language does not define “rate case expense” – indeed, it 

does not even use that term.  Section 9-229’s language expressly states that it applies to “any 

amounts” spent by a public utility to compensate attorneys or technical experts to prepare and 

litigate a rate case, without reference or limitation as to whether such attorneys or experts are 

employed by an outside law or consulting firm, the utility itself, or an affiliate of the utility.  Nor 

does Section 9-229’s language otherwise purport to limit the scope of what the Commission may 

or may not allow a public utility to recover as “rate case expense.”  These are critical facts 

because where, as here, the language of a statute is unambiguous, such limitations or conditions 

may not be implied or otherwise read into the statute.  See Petersen v. Wallach, 198 Ill. 2d 439, 

446 (2002) (“We are not at liberty to depart from the plain language and meaning of the statute 

by reading into it exceptions, limitations or conditions that the legislature did not express.”)  

Thus the Proposed Order (at pp. 2-4, 7) is incorrect that Section 9-229 has changed the 

substantive standard by which the Commission is to judge whether rate case expenses are 

recoverable – i.e., whether they are just and reasonable – and what types of costs may be 

recovered as rate case expense. 

Turning to the Proposed Order’s discussion of the People ex rel. Madigan case, the 

Proposed Order incorrectly concludes that the court “required this Commission to review those 

[legal and expert] fees [sought as rate case expense] in accordance with the standard set forth in 

Kaiser v. MEPC . . . and Fitzgerald v. Lake Shore Animal Hospital, Inc. . . .”  (Proposed Order at 
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pp. 2-3, citations omitted).3  An examination of what the court actually stated in People ex rel. 

Madigan, however, reveals that the court did not impose such a requirement on the Commission.  

The appellate court in People ex rel. Madigan held that the language in Section 9-229 requires 

the Commission to “‘expressly address’ the basis for its findings” – i.e., include “explanation or 

discussion” – as to the justness and reasonableness of a public utility’s rate case expenses in its 

final order.  People ex rel. Madigan, 2011 IL App (1st) 101776 at ¶¶ 47-48.  Concluding that the 

Commission’s analysis lacked such explanation or discussion in that case, the court remanded 

the order to the Commission  “for additional findings on the issue of legal and expert witness 

fees as required under section 9-229.”  Id. at ¶¶ 49-50.  In dictum, the court went on to state: 

While we make no finding as to the amount of attorney and expert fees 
requested, we point the Commission to other cases involving an award of 
attorney fees, in which the party seeking attorney fees must specify (1) the 
services performed, (2) by whom they were performed, (3) the time expended, 
and (4) the hourly rate charged.  Fitzgerald v. Lake Shore Animal Hospital, 
Inc., 183 Ill. App. 3d 655, 661 (1989) (citing Kaiser v. MEPC American 
Properties, Inc., 164 Ill. App. 3d 978, 984 (1987)). 

“Once presented with these facts, the trial court should consider a 
variety of additional factors such as the skill and standing of the 
attorneys, the nature of the case, the novelty and/or difficulty of the 
issues and work involved, the importance of the matter, the degree 
of responsibility required, the usual and customary charges for 
comparable services, the benefit to the client [citation], and whether 
there is a reasonable connection between the fees and the amount 
involved in the litigation [citations].”  Kaiser, 164, Ill. App. 3d at 
984. 

                                                 
3 The Proposed Order is replete with incorrect statements that People ex rel. Madigan requires the Commission to 
follow the express procedures required for attorney fee-shifting as in cases such as Kaiser.  See, e.g., Proposed Order 
at p. 4 (“It does not compel this Commission to dismiss the case law that People ex rel. Madigan requires the 
Commission to follow.”); p. 6 (“People ex rel. Madigan requires the Commission to apply the Kaiser v. MEPC line 
of case law to rate case expense.”); p. 19 (“This provision is intended to reflect the requirements set forth in the 
Kaiser line of case law, as well as Federal case law. . . .  Without this provision, the Rule would not conform to the 
Kaiser line of case law.”) p. 25 (“[The Utilities] also have ignored what the case law requires, despite having a 
plethora of such law/examples being furnished to them by the ALJ in this Docket.”); p. 26 (“In so ruling, the 
Commission notes that People ex rel. Madigan required this Commission to adopt the approach in the Kaiser line of 
cases . . . .”); p. 27 (“If this Commission were to ignore what the case law requires, it would be ignoring what the 
Appellate Court required in People ex rel. Madigan.”). 
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Similar to cases before the trial court, the Commission has the ability to 
consider the factors presented to establish the amount of attorney fees 
requested.  We believe that these cases regarding an award of attorneys fees 
can provide guidance to the Commission and the parties to comply with 
section 9-229. 

Id. at ¶¶51-52 (emphasis added). 

It is evident from this verbatim language of People ex rel. Madigan that the court did not 

require that the Commission follow the procedures set forth in Kaiser and similar cases with 

respect to rate case expenses, but rather, merely pointed out such cases as examples to “provide 

guidance” as to how the Commission may wish to conduct the assessment of attorney and expert 

witness fees required by Section 9-229.  Id. at ¶ 52.  Indeed, on remand, that is exactly what the 

Commission understood the Court in People ex rel. Madigan to have done, stating: “the 

Appellate Court’s Opinion suggested, as ‘guidance,’ other cases involving an award of attorney 

fees . . .”  In re Illinois-American Water Co., ICC Docket No. 09-0319 (Order on Remand  

May 15, 2013) at p. 19 (“Illinois-American Water Remand Order”). 

Moreover, as a matter of law, it would have been improper for the appellate court to 

impose such a requirement upon the Commission.  As discussed above (at pp. 3-4), rate case 

expense is an operating expense of a utility, and thus how the amount of recoverable rate case 

expense is determined is part of the Commission’s rate-setting function that may not be usurped 

by the court.  See BPI II, 146 Ill. 2d at 196.  In reviewing Commission orders, the appellate court 

is limited only to determining whether the Commission acted within the scope of its authority, 

set out findings of fact adequate to support its decisions, issued findings supported by the 

manifest weight of the evidence and rendered decisions which do not infringe upon a 

constitutional right.  Id.; 220 ILCS 5/10-201.  The court may not direct the Commission to take 

specific action or judicially set utility rates; the court may only, in whole or in part, reverse and 

set aside the order, affirm the order, or remand the cause to the Commission for further 
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proceedings.  People ex rel. Hartigan v. Illinois Commerce Comm’n, 148 Ill. 2d 348, 367 (1992).  

For the court in People ex rel. Madigan to have imposed the specific procedural and substantive 

requirements of civil court fee-shifting cases upon the Commission would have been beyond the 

scope of the court’s statutorily limited judicial review authority.  Further, it would have been 

tantamount to the court imposing its own rule or regulation on the Commission’s proceedings, 

which also would be legally improper.  See Monarch Gas Co. v. Illinois Commerce Comm’n, 

261 Ill. App. 94, 99-100 (5th Dist. 1994). 

Additionally, this section of the Proposed Order assumes as true (at p. 4), without any 

factual support, an assertion by the AG/CUB that “a utility’s ultimate goal is to maximize its 

profits and provide dividends to shareholders.”  This blanket conclusion lacks any support in the 

record and reflects the biased and jaded opinion of party litigants rather than analysis befitting an 

Analysis and Conclusion section of a Commission order.  Under the Act, the inherent goal and 

obligation of a public utility is to provide safe and reliable service and earn a legislatively 

prescribed return on its prudent and reasonable investments that are used and useful in providing 

that service.  Further, the Proposed Order’s statement that lawsuit litigants are on a “much more 

level playing field” than the relationship between a utility and its customers overlooks the fact 

that in a rate case proceeding, the utility customers not only have Staff reviewing and often 

opposing positions taken by a utility (including positions on rate case expense), but also the AG, 

CUB, municipal intervenors (e.g., the City of Chicago), and individual companies or ad hoc 

groups of companies that purchase services from the utility or interact with the utility on behalf 

of customers (e.g., alternative gas suppliers).  This portion of the Proposed Order, therefore, 

should also be removed. 
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The Proposed Order should be modified as shown in Exception No. 1 in Peoples Gas’ 

separate Exceptions language document to remove the faulty conclusions concerning the scope 

of Section 9-229 of the Act and People ex rel. Madigan, and conclusions unsupported by record 

evidence. 

III.  The Rule 

A. Section .20 Scope 

Exception No. 2 

Based on its faulty interpretation of Section 9-229 and the People ex rel. Madigan 

decision, the Proposed Order incorrectly concludes that despite long-standing Commission 

practice, utilities may no longer recover specific costs incurred from their employees or the 

employees of affiliated service companies to prepare and litigate rate cases.  (Proposed Order at 

pp. 5-7.)   The Commission should reject this recommendation in the Proposed Order as being 

contrary to law and based on purported factual findings that have no basis in any record 

evidence. 

It is beyond question that the Commission has allowed utilities to recover the additional 

costs they incur by using utility employees and/or affiliated service company employees to 

prepare and litigate rate cases.  See, e.g., In re Ameren Illinois Co., ICC Docket No. 11-0282 

(Order Jan. 10, 2012) at pp. 44-46 (allowing recovery of rate case expenses that specifically 

included costs for “in-house attorneys and technical experts”);  In re North Shore Gas Co., ICC 

Docket Nos. 11-0280/11-0281 consol. (Order Jan. 10, 2012) at pp. 71-77 (allowing utilities to 

recover as rate case expense the costs charged to them from their affiliate, Integrys Business 

Support (“IBS”), for work performed by “IBS personnel on the preparation and prosecution of 

these rate cases”).  Indeed, even in People ex rel. Madigan, 2011 IL App (1st) 101776 at ¶13, the 
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appellate court noted that the rate case expenses of Illinois American Water Company (“IAWC”) 

at issue included, in addition to attorney and expert witness fees, “the revenue requirement which 

was comprised of the costs of IAWC, the Service Company and temporary personnel to prepare 

the rate case.”  On remand, the Commission allowed rate case expense recovery for the 

“incremental cost of Service Company and temporary personnel to prepare the rate case filing 

and respond to data requests.”  Illinois-American Water Remand Order at p. 17. 

Furthermore, as the Utilities had pointed out in their earlier briefing, the Commission’s 

own rules provide for the fact that rate case expenses may include costs other than those from 

outside attorneys and consultants.  Section 285.3085 of the Commission’s rules requires that 

when filing a rate case, a utility provides detailed projections of its rate case expenses broken 

down into the following categories: 

(1) Outside consultants and witnesses; 

(2) Outside legal services; 

(3)  Paid Overtime; 

(4) Other expenses; and 

(5)  Total expense. 

83 Ill. Admin. Code § 285.3085(a) (emphasis added).  While the Proposed Order (at p. 5) 

attempts to diminish this fact by suggesting the rule does not state that the overtime or other 

expenses “must be incurred by the utility/client,” that is clearly the intent of this section.  Given 

that there are separate categories for “outside” consultants/witness and attorneys, it does not 

make sense that the overtime and other expenses would be incurred by any party other than the 

utility itself.  In fact, to read this section otherwise would render the inclusion of the word 

“outside” in categories (1) and (2) superfluous, which is a violation of a cardinal rule of 
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interpreting statutory or regulatory language.  See Quad Cities Open, Inc. v. City of Silvis, 208 

Ill. 2d 498, 508 (2004) (“We must construe the statute so that each word, clause, or sentence is 

given reasonable meaning and not deemed superfluous or void.”). 

The Proposed Order would abolish this Commission policy, despite not one party or its 

Staff proposing or advocating for such a result in this proceeding.  While acknowledging the 

Commission’s long-standing practice of allowing recovery of such costs as rate case expense, the 

Proposed Order (at p. 5) rationalizes its drastic departure from past Commission practice by 

summarily concluding that there is no “indication” that the legality of this practice had ever been 

raised.  This falls far short of a “reasoned basis” that the Commission must articulate before 

suddenly departing from its established practice of allowing recovery of internal and service 

company costs as rate case expense.  See Citizens Utility Bd. v. Illinois Commerce Comm’n, 166 

Ill. 2d 111, 132 (1995). 

Also falling short are the legal and factual reasons expressed by the Proposed Order for 

its recommendation.  The Proposed Order first refers to the need to “abide by Appellate 

precedent” that “does not provide for the recovery of these expenses.”  The Proposed Order 

reaches this result based on its conclusion that the court in People ex rel. Madigan required the 

Commission to follow the procedures established in the Kaiser case, and that cases such as 

Kaiser only allow for the recovery of outside counsel fees, not those for a client’s in-house 

counsel.  (Proposed Order at pp. 5-6.)  This reasoning fails for several reasons. 

First, as discussed above (at pp. 5-7), the court in People ex rel. Madigan did not and 

could not require the Commission to “comply” with the procedures and limitations placed on the 

recovery of attorneys’ fees in civil fee-shifting litigation.  Again, the court merely referred to 

such cases as an example the Commission could look to for “guidance” in determining the types 
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of factors it might use to evaluate attorney and expert witness fees under Section 9-229.  People 

ex rel. Madigan, 2011 IL App (1st) 101776 at ¶¶ 51-52. 

Second, as the Proposed Order admits (at p. 6), the rate case expenses at issue in People 

ex rel. Madigan included internal utility and utility service company affiliate costs.  See also 

Illinois-American Water Remand Order at p. 17 (allowing recovery of “incremental cost of 

Service Company and temporary personnel to prepare the rate case filing and respond to data 

requests” on remand from People ex rel. Madigan).  Nowhere in its analysis of rate case expense 

and Section 9-229 did the court in People ex rel. Madigan question the legality of the 

Commission practice of allowing the recovery of a utility’s internal or affiliated service company 

costs.  It does not make sense, as the Proposed Order concludes, that the court would abolish this 

long-standing Commission policy as illegal under Section 9-229 without saying a word about 

doing so, merely by referring to a line of cases involving civil fee-shifting litigation that typically 

involve the costs for only outside counsel.  This reasoning is further undermined by the fact, 

discussed above (at pp. 4-5), that Section 9-229 itself is unambiguous and does not define or 

otherwise limit what the Commission may allow to be recovered as rate case expense.   

Also, by the Proposed Order’s logic, if only those type of costs allowed to be recovered 

in a case like Kaiser could now be rate case expense, that would exclude the recovery of costs 

for technical expert witnesses, as well, because Kaiser and all of the other civil fee-shifting cases 

cited by the Proposed Order allow only the recovery of “attorneys fees”, not expert witness fees.  

Of course, this cannot be the case.  Section 9-229 expressly identifies the costs for technical 

experts as those that must be addressed by the Commission for justness and reasonableness.  This 

demonstrates the illogical nature of the Proposed Order’s analysis, which must fail for this 

reason, as well. 
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Finally, even in cases such as Kaiser that address the recovery of attorneys’ fees where 

there are fee-shifting provisions in statutes or contracts in civil litigation, the Proposed Order (at 

p. 6) is just plain wrong that these cases do not permit the recovery of costs for work performed 

by a client’s inside counsel.  For example, in Central States, Southeast and Southwest Areas 

Pension Fund v. Central Cartage Co., 76 F.3d 114, 115-116 (7th Cir. 1996), the Seventh Circuit 

held that the prevailing plaintiff in an ERISA action was entitled to an award of attorneys’ fees 

under that statute, and thus could receive the “market value” of the time its in-house counsel 

spent prosecuting the claim.  The Seventh Circuit rejected an argument that in-house counsel’s 

salary or wages would be the appropriate measure, holding instead that the “going rate for 

comparable legal services in the market” is the proper standard.  Id.  Similarly, in AMX 

Enterprises, L.L.P. v. Master Realty Corp., 283 S.W. 3d 506, 516-520 (Ct. App. Tx. 2009), 

where a Texas statute allowed for recovery of attorneys’ fees, the court held that the plaintiff 

corporation could recover its in-house counsel’s fees “at the market rate for outside counsel” 

where in-house counsel actively worked on the litigation.  Examining the evidence against a list 

of factors similar to those set forth by the Illinois court in Kaiser, the court in AMX Enterprises 

held that the in-house counsel’s fees were reasonable, necessary and based on market value 

where the evidence included time records reciting the time and labor involved, the fee 

customarily charged in the locality for similar legal services, the amounts involved, the lawyers’ 

experience and ability, and the reasonableness and necessity of the fees.  Id. at 517, 520. 

The Proposed Order also asserts conclusions of fact in support of its recommendation that 

not only lack any evidentiary basis in the record of this proceeding, but are provably incorrect.  

The Proposed Order states that “there are no invoices for what a utility employee did to further a 

rate case litigation.”  There is no testimony or other evidence to support this assertion in the 
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record.  Moreover, each utility has different practices and those paying for affiliate service 

company employees to work on their rate cases can keep records and produce invoices to support 

such work.  For example, in the currently pending Peoples Gas rate case, the ALJs have issued a 

Proposed Order recommending that Peoples Gas be allowed to recover its costs for using an 

affiliated service company as rate case expense where it provided detailed invoices from its 

affiliated service company employees as well as its outside consultants.  In re North Shore Gas 

Company, ICC Docket Nos. 12-0511 & 12-0512 (consol.) (Proposed Order April 26, 2013) at 

pp. 171, 174-175. 

Similarly, the Proposed Order (at p. 6) asserts that utilities do not make expenditures for 

employees’ time and that “all of the items” a utility would include as being expended internally 

for participation in a rate case “would have been incurred regardless of whether a rate case 

existed.” Again, there is no testimony or other evidence in the record to support this assertion.  

This factual assertion also can be proven wrong.  For example, on remand from People ex rel. 

Madigan, the Commission examined the evidence concerning internal and service company costs 

that IAWC sought to recover as rate case expense, and concluded that IAWC incurred expenses 

that were “incremental” to costs that IAWC would have incurred in the absence of the rate case.  

Illinois-American Water Remand Order at pp. 7-8, 17.  The Commission thus allowed IAWC to 

recover those costs as part of its rate case expenses.  Id. at p. 17. 

For all of these reasons, therefore, the Commission should reject the Proposed Order’s 

recommendation to prohibit the costs of utility employees and affiliate employees incurred to 

prepare and litigate a rate case from being recovered as rate case expense.  Consequently, the 

edits made in the Proposed Order’s Appendix to the Draft Rule to make it apply only to 

“outside” counsel and experts should not be accepted.  The Proposed Order should be modified 
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as shown in Exception No. 2 in Peoples Gas’ separate Exceptions language document, including 

those modifications made to the Draft Rule in the Appendix portion of the separate Exceptions 

language document. 

C. Section .200(a) Different Standards for Flat Fee Contracts 

Exception No. 3 

Peoples Gas will not address the substantive issue of whether or not there should be 

different standards for flat fee contracts, leaving this issue to be addressed by utilities that have 

more experience in using such arrangements for rate cases.  The Proposed Order in this section, 

however, suggests a revision to the provision on what information must be provided to support 

outside technical experts in Section ___.200(a)(3) of the Draft Rule that would be unduly 

duplicative.  The Proposed Order recommends that outside technical experts operating under an 

hourly-fee arrangement provide both invoices and “time sheets” containing their detailed time 

entries.  (Proposed Order at p. 10; Appendix at p. 3)  As with invoices from outside law firms, if 

an invoice from an outside technical expert contains detailed information as to that expert’s daily 

time spent working on the rate case, this information would be duplicative of any “time sheets” 

underlying and from which the invoice was created.  Thus, where an outside technical expert has 

both detailed invoices and underlying time sheets that both show what the expert did and for how 

long on a daily basis, requiring that both documents be produced would be duplicative and 

wasteful.  Accordingly, Peoples Gas requests that the Commission modify the “and” in this 

section to an “or” to prevent such a result. 

The Proposed Order should be modified as shown in Exception No. 3 in Peoples Gas’ 

separate Exceptions language document, including those modifications made to the Draft Rule in 

the Appendix portion of the separate Exceptions language document. 
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Technical Exception No. 1 

In Section __.200(a) of the Draft Rule in Appendix, the word “Counsel” in subsection (a) 

is misspelled as “Cpimse.”  In subsections (2) and (3), there are commas that confuse the 

meaning of the documentation that is to show the details listed in these sections, and the word 

“indicates” should be changed to “indicate” to match the case of the preceding subject nouns.  

Peoples Gas’ separate Exceptions language document corrects these items in the Appendix. 

G. New Section .200(c)(vi):  Inclusion of Expert/Attorney Affidavits 

Exception No. 4 

The Proposed Order (at pp. 18-19) recommends adding a requirement that each outside 

counsel and expert witness file an affidavit concerning their experience and fees charged on 

similar matters, or else provide an affidavit from an attorney or technical expert practicing in the 

relevant area.  The Proposed Order makes this recommendation solely based on its belief that the 

Commission is required to follow “the Kaiser line of case law”, and that without this provision, 

the Draft Rule “would not conform to the Kaiser line of case law.”  Id. at p. 19.  As discussed 

above (at pp. 2, 5-7, 11-12), the court in People ex rel. Madigan did not and could not require 

that the Commission follow the procedures for civil fee-shifting litigation set forth in Kaiser 

when determining the amount of a utility’s recoverable rate case expenses.  Moreover, as 

discussed above (at pp. 11-12), cases such as Kaiser do not address the recovery of expert 

witness fees and make no mention of expert witnesses submitting affidavits in support of 

recovering such fees.  Requiring technical experts to do so here would be a novel practice not 

supported by any of the case law cited in the Proposed Order.  Accordingly, the Commission 

should reject this recommendation of the Proposed Order. 
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The Proposed Order should be modified as shown in Exception No. 4 in Peoples Gas’ 

separate Exceptions language document, including those modifications made to the Draft Rule in 

the Appendix portion of the separate Exceptions language document. 

H. Staff’s Draft of Section .200(d) Requiring a Utility Representative Affidavit 

Exception No. 5 

Peoples Gas agrees with the ultimate conclusion reached by the Proposed Order in this 

section.  The Analysis and Conclusion portion of this section, however, refers to the Proposed 

Order’s erroneous conclusions (as discussed above at pp. 2, 5-7, 11-12, 16) that the court in 

People ex rel. Madigan imposed a requirement to follow the procedures for civil fee-shifting 

litigation set forth in cases such as Kaiser, and that the Draft Rule should therefore require 

affidavits from all outside attorneys and technical experts.  For the reasons stated elsewhere in 

this Brief on Exceptions (id.), these conclusions are incorrect, and thus should be removed from 

this section of the Proposed Order, as well. 

The Proposed Order should be modified as shown in Exception No. 5 in Peoples Gas’ 

separate Exceptions language document. 

I. Inclusion of Section .200(b)(2) as Modified, (Now Section .200(b)(3)) Even 
Though Internal Utility Expenditures are Excluded from the Rule 

Exception No. 6 

As explained above (at pp. 8-14), the Proposed Order erroneously concluded that the 

costs for utility employees and the employees of utility affiliate service companies could no 

longer be recovered as rate case expenses.  This portion of the Proposed Order’s 

recommendations edits the Draft Rule based upon that erroneous conclusion.  Accordingly, the 

Commission should reject this recommendation of the Proposed Order, and modify the Draft 

Rule to reflect the language that was in the Staff Proposed version of the Draft Rule. 
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Moreover, the requirements of this provision would on the one hand be burdensome and 

on the other hand be duplicative of other provisions in the Draft Rule.  If a utility is not seeking 

to recover (or the Commission rules that such costs cannot be recovered) the costs of its 

employees as rate case expense, it would be burdensome for a utility (which may not be set up to 

track its employees’ time and costs in this manner) to provide information concerning the costs 

for utility employees who work on a particular rate case or the particular tasks they perform.  

Additionally, requiring information about what utility employees are doing on a rate case in 

order to ensure there is no duplication by outside counsel and technical experts is already 

covered by the requirements of Section ___.200(b)(4) and the inclusion of “necessity” of work as 

a factor in determining reasonableness in Section ___.300(b)(4) and (7).  Accordingly, this 

language recommended by the Proposed Order should be rejected. 

The Proposed Order should be modified as shown in Exception No. 6 in Peoples Gas’ 

separate Exceptions language document, including those modifications made to the Draft Rule in 

the Appendix portion of the separate Exceptions language document. 

J. Sections .300(b)(2) and (b)(2)(9):  use of the Term “Outside” in Connection 
with Attorney’s Fees and Expert Witness Fees 

Exception No. 7 

While Peoples Gas does not completely agree with the Proposed Order’s ultimate 

conclusion as to the language of these sections of the Draft Rule, in order to narrow the issues to 

be addressed by the Commission on Exceptions, Peoples Gas is not seeking to modify the 

language in these sections of the Draft Rule.  The Analysis and Conclusion portion of this 

section, however, again refers to the Proposed Order’s erroneous conclusions (as discussed 

above at pp. 2, 5-7, 11-12, 16) that the court in People ex rel. Madigan imposed a requirement to 

follow the procedures for civil fee-shifting litigation set forth in cases such as Kaiser, and that 
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the Draft Rule should therefore require affidavits from all outside attorneys and technical 

experts.  For the reasons stated elsewhere in this Brief on Exceptions (id.), these conclusions are 

incorrect, and thus should be removed from this section of the Proposed Order, as well. 

The Proposed Order should be modified as shown in Exception No. 7 in Peoples Gas’ 

separate Exceptions language document. 

K. New Section .300(a): Inclusion of a Provision Requiring Attorney Review of 
Rate Case Expense 

Exception No. 8 

Peoples Gas does not object to the Draft Rule requiring that the issue of rate case expense 

be specifically addressed by a utility in its post-hearing briefing in a rate case.4  Indeed, it has 

been Peoples Gas’ experience that this issue already is being addressed in briefing.  Peoples Gas 

does object, however, to the characterization of the Utilities’ position as being that a utility only 

need to proffer a utility witness to say that rate case expense is just and reasonable to comply 

with Section 9-229.  As reflected elsewhere in the Draft Rule, this determination is to be made 

based on voluminous detailed evidence concerning what tasks are being performed, by whom, 

for how long, and at what cost.  It is also to be based on an evaluation of several factors that are 

to be discussed in the utilities’ testimony.  

Peoples Gas further objects to the Proposed Order’s attempt (at pp. 25-26) to extrapolate 

from two particular rate cases the extent to which a utility witness may have knowledge relevant 

to establishing the justness and reasonableness of rate case expense in any particular rate case.  

The relevance, credibility and weight to be given to any particular witness must be done on a 

case-by-case basis, and not with a broad, industry-wide brush as the Proposed Order implies. 

                                                 
4 Peoples Gas would modify the wording of this provision slightly to remove the phrase “in the attorney review” and 
changing “post-trial” to “post-hearing” to reflect the administrative nature of rate case proceedings.  This proposed 
language is shown in the Appendix included as part of Peoples Gas’ separate Exceptions language document. 
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Finally, as addressed in several sections above, this section contains language concerning 

the scope of the decision in People ex rel. Madigan and the requirement to follow the procedures 

for civil fee-shifting litigation set forth in cases such as Kaiser that was shown above (at pp. 2, 5-

7, 11-12, 16) to be incorrect.  Thus, this language, too, must be removed from the Proposed 

Order.   

The Proposed Order should be modified as shown in Exception No. 8 in Peoples Gas’ 

separate Exceptions language document, including those modifications made to the Draft Rule in 

the Appendix portion of the separate Exceptions language document. 

REQUEST FOR ORAL ARGUMENT 

 This proceeding raises important questions as to the procedures that will govern the 

recovery of rate case expenses for all public utilities in their rate cases.  The Proposed Order 

would make fundamental changes that overturn longstanding Commission policy and practice as 

to what types of expenses may be recovered, and would impose requirements from civil fee-

shifting litigation that were presented merely as “guidance” for the Commission to consider in 

determining how to conduct the analysis of attorney and technical expert fees required by 

Section 9-229.  Because Peoples Gas believes it would greatly assist the Commission in better 

understanding the facts and the issues at stake here, Peoples Gas respectfully requests, pursuant 

to 83 ILCS 200.850(a)(3), that the Commission hear oral argument in this docket prior to 

issuance of the First Notice Order. 

CONCLUSION 

Therefore, The Peoples Gas Light and Coke Company and North Shore Gas Company, 

for all the reasons set forth above and in their separate simultaneously filed The Peoples Gas 

Light and Coke Company’s and North Shore Gas Company’s Exceptions to the proposed First 

Notice Order, appearing of record, or reflected the Initial Brief of the Joint Utility Stakeholders 






